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[3410-07-M] 
Title 7—Agriculture 


CHAPTER XVIII—FARMERS HOME AD- 
MINISTRATION, DEPARTMENT OF 
AGRICULTURE 


SUBCHAPTER I—LOAN AND GRANT 
PROGRAMS (INDIVIDUAL) 


{FmHA Instruction 1904-C] 


PART 1904—LOAN AND GRANT 
PROGRAMS (INDIVIDUAL) 


Subpart C—Farmer Program Loans 
REVISION 


AGENCY: Farmers Home Adminisra- 
tion, USDA. 


ACTION: Final Rule. 


SUMMARY: The Farmers Home Ad- 
ministration (FmHA) amends its regu- 
lations pertaining to insured Farmer 
Program loans. The intended effect of 
this action is to remove from Subpart 
C of Part 1904 regulations for all 
Farmer Program insured loans, except 
emergency loans. This action results 
-from recent legislation and a general 
administrative restructuring of pro- 
gram regulations. 


EFFECTIVE DATE: November 29, 
1978. 


FOR FURTHER 
CONTACT: 


Jesse Joyner (202) 447-6257. 


SUPPLEMENTARY INFORMATION: 
Section 1904.101(a) and (b) are amend- 
ed and 1904.101 (c) is added in Subpart 
C of Part 1904, Chapter XVIII, Title 7, 
Code of Federal Regulations. Sections 
1904.175 and 1904.180 and Exhibits A, 
B, E, and F are hereby deleted and re- 
‘served. These changes are being made 
so that Subpart C of Part 1904 will 
apply only to the Emergency Loan 
program. Regulations pertaining to 
the Operating, Farm Ownership, Indi- 
vidual Soil and Water, and Recreation 
loan programs are removed from Sub- 
part C of Part 1904. They are now 
found in Subpart A of Part 1941 and 
Subparts A, B, and C of Part 1943 re- 
spectively. 

It is the policy of this Department 
that rules relating to public property, 
loans, grants, benefits, or contracts 
shall be published for comment not 
withstanding the exemption in 5 
U.S.C. 553 with respect to such rules. 
These changes, however, are not pub- 
lished for proposed rulemaking since 
they are administrative in nature; 
Therefore, notice of proposed rule- 
making and public procedure thereon 
are unnecessary. Accordingly, 
§ 1904.175, § 1904.180, and Exhibits A, 
B, E, and F of Subpart C of Part 1904 
are deleted and _=reserved and 
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§ 1904.101 of Subpart C of Part 1904 is 
amended and reads as follows: 


§ 1904.101 Introduction. 


(a) This subpart contains regulations 
for making Insured Emergency (EM) 
loans. EM loans may be made to farm- 
ers, ranchers, and aquaculture opera- 
tors unable to obtain sufficient credit 
elsewhere to finance their actual 
needs at reasonable rates and terms. 
See Exhibit A of Subpart A of Part 
1943 of this Chapter for making EM 
loans on unpatented public lands. 

(b) This subpart no longer applies to 
the operating (OL), Youth (OL-Y), 
Farm Ownership (FO), Soil and Water 
Individual (SW), and Recreation (RL) 
loan programs. See Subpart A of Part 
1941, and Subpart A, B, and C of Part 
1943 of this Chapter for regulations 
for making OL, OL-Y, FO, SW, and 
RL loans. 

(c) The EM loan program, like other 
Farmers Home Administration 
(FmHA) programs, is administered by 
the Administrator through a State Di- 
rector serving each State through a 
District Director to the County Super- 
visor. The County Supervisor is the 
focal point for the program and the 
local contact person for processing and 
servicing activities. 

§§ 1904.175, 1904.180 and Exhibits A, B, E, 
and F [Reserved] 

(7 U.S.C. 1989; 5 U.S.C. 301; Sec. 10, Pub. L. 
93-347, 88 Stat 392; delegation of authority 
by the Sec. of Agri., 7 CFR 2.23; delegation 
of authority by the Asst. Sec. for Rural De- 
velopment, 7 CFR 2.70.) 


Dated: November 7, 1978. 


JAMES E. THORNTON, 
Associate Administrator, 
Farmers Home Administration. 


{FR Doc. 78-33099 Filed 11-28-78; 8:45 am] 
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SUBCHAPTER L—LOAN AND GRANT MAKING 


OPERATING, FARM OWNERSHIP, 
SOIL AND WATER AND RECREA- 
TION INSURED LOAN REGULA- 
TIONS 


Redesignation and Revision 


AGENCY: Farmers Home Administra- 
tion. 


ACTION: Final rule with comments 
requested. 


SUMMARY: The Farmers Home Ad- 
ministration (FmHA) is redesignating 
and revising.its Operating (OL), Farm 
Ownership (FO), Soil and Water (SW) 
and Recreation (RL) insured loan reg- 
ulations. The intended effect is to pro- 
vide separate regulations for each loan 
type, eliminate numerous cross-refer- 
ences, and incorporate provisions of 
the Agricultural Credit Act of 1978. 


This action is being taken as the result 
of legislation and an administrative re- 
structuring of FmHA program regula- 
tions. 


EFFECTIVE DATE: November 29, 
1978. Comments are invited and must 
be received on or before January 29, 
1979. 


ADDRESSES: Submit written com- 
ments to the Office of the Chief, Dir- 
ectives Management Branch, Farmers 
Home Administration, U.S. Depart- 
ment of Agriculture, Room 6316, 
Washington, D.C. 20250. All written 
comments made pursuant to this 
notice will be available for public in- 
spection at the address given above. 


FOR FURTHER INFORMATION 
CONTACT: 


Mr. James E. Lee, 202-447-4597. 


SUPPLEMENTARY INFORMATION: 
FmHA amends its regulations for in- 
sured OL, FO, SW and RL loans by es- 
tablishing new Subparts A and B of 
Part 1941 and Subparts A, B, and C of 
Part 1943, Chapter XVIII, Title 7, 
Code of Federal Regulations. These 
subparts replace portions of Subpart C 
of Part 1904 and Subpart C of Part 
1921. The following are the major 
changes, by loan programs: 

1. Operating (Subparts A and B of. 
Part 1941). 

(a) Section 1941.4 has been revised 
to include definitions of certain terms 
needed to implement provisions of the 
Agricultural Credit Act of 1978. 

(b) Section 1941.12(a) has been re- 
vised to provide guidelines for making 
eligibility decisions on applications re- 
ceived from individuals with off-farm 
income. 

(c) Section 1941.12(b) provides eligi- 
bility requirements for cooperatives, 
corporations, and partnerships. 

(da) Section 1941.16 outlines loan pur- 
poses in detail and eliminates cross- 
references to guaranteed loan regula- 
tions. 

(e) Section 1941.17 contains a new 
$100,000 loan limit as provided in the 
Agricultural Credit Act of 1978. 

(f) Section 1941.18 establishes two 
levels of interest and provides guide- 
lines for determining which interest 
rate is charged an applicant. 

(g) Subpart B contains no substan-. 
tive changes. 

2. Farm Ownership (Subpart A of 
Part 1943). 

(a) Section 1943.4 has been revised 
to include definitions of certain terms 
needed to incorporate provisions of 
the Agricultural Credit Act of 1978. 

(b) Section 1943.12(a) has been re- 
vised to provide guidelines for making 
eligibility decisions on applications re- 
ceived from individuals having off- 
farm income. 
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(c) Section 1943.12(b) provides eligi- 
bility requirements for cooperatives, 
corporations, and partnerships. 

(d) Section 1943.16 outlines loan pur- 
poses in detail and eliminates cross 
' references to guaranteed loan regula- 
tions. Paragraph (b) and (c) include 
pollution control and energy saving 
measures as specific loan purposes for 
added emphasis. 

(e) Section 1943.17 contains a new 
loan limit of $200,000 or the market 
value of the security, whichever is less. 
This is required by the Agricultural 
Credit Act of 1978. 

(f) Section 1943.18(c) establishes two 
levels of interest and provides guide- 
lines for determining which interest 
rate is charged to applicants. 

(g) Section 1943.23 consists of gener- 
al provisions which outline the regula- 
tory requirements applicable to Farm 
Ownership loans. 

3. Soil and Water (Subpart B of Part 
1943). 

(a) Section 1943.54 has been revised 
to include definitions of certain terms 
needed to incorporate provisions of 
the Agricultural Credit Act of 1978. 

(b) Section 1943.62(b) provides eligi- 
bility requirements for cooperatives, 
corporations, and partnerships. 

(c) Section 1943.66 outlines loan pur- 
poses in detail and eliminates cross 
references to guaranteed loan regula- 
tions. Paragraphs (a) and (b) include 
pollution control and energy saving 
measures as specific loan purposes for 
added emphasis. 

(d) Section 1943.67 contains a new 
loan limit of $200,000 or the market 
value of the security, whichever is less. 
This is required by the Agricultural 
Credit Act of 1978. 

(e) Section 1943.68(c) establishes in- 
terest rates based on the cost of bor- 
rowing money to the Government. 

(f) Section 1943.69(c)(5) increases 
the amount that can be loaned when 
chattel security is the only type of se- 
curity from $60,000 to $100,000. 

(g) Section 1943.73 consists of gener- 
al provisions which outline the regula- 
tory requirements applicable to Soil 
and Water loans. 

4. Recreation (Subpart C of Part 
1943). . 

(a) Section 1943.104 has been revised 
to include definitions of certain terms 
needed to incorporate provisions of 
the Agricultural Credit Act of 1978. 

(b) Section 1943.112(b) provides eli- 
gibility requirements for cooperatives, 
corporations, and partnerships. 

(c) Section 1943.116 outlines loan 
- purposes in detail and eliminates cross 
references to guaranteed loan regula- 
tions. Paragraph (b) includes pollution 
control and energy saving measures as 
specific loan purposes for added em- 
phasis. 

(d) Section 1943.117 contains a new 
loan limit of $200,000 or the market 
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value of the security, whichever is less. 
This is required by the Agricultural 
Credit Act of 1978. 

(e) Section 1943.118(c) establishes in- 
terest rates based on the cost of bor- 
rowing money to the Government. 

(f) Section 1943.119(c)(5) increases 
the amount that can be loaned when 
chattel security is the only type of se- 
curity from $60,000 to $100,000. 

(g) Section 1943.123 consists of gen- 
eral provisions which outline the regu- 
latory requirements applicabie to Rec- 
reation loans. 

It is the policy of this Department 
that rules relating to public property, 
loans, grants, benefits, or contracts 
shall be published for comment not- 
withstanding the exemption in 5 
U.S.C. 553 with respect to such rules. 

These regulations, however, are not 
being published for comment since the 
majority of the changes were made to 
restructure existing -insured OL, FO, 
SW, and RL loan regulations and in- 
corporate provisions of the Agricultur- 
al Credit Act of 1978. Therefore, 
public participation on these changes 
is umnecessary. Also, due to the 
demand for loans and the financial 
condition of farmers any delay in issu- 
ing these regulations would be con- 
trary to the public interest. 

“This document has been reviewed 
in accordance with FmHA Instruction 
1901-G ‘Environmental Impact State- 
ments’. It is the determination of 
FmHA that the proposed action does 
not constitute a major Federal action 
significantly affecting the quality of 
the human environment and in ac- 
cordance with the National Policy Act 
of 1969, Pub. L. 91-190 and Environ- 
mental Impact Statement is not re- 
quired.”’ 


PART 1921—APPROVAL AND 
CLOSING (INDIVIDUAL) 


Subpart C—Closing Chattel Loans 


§§ 1921.101-1921.150 [Reserved] 


Accordingly, Subpart C of Part 1921 
of this chapter is hereby deleted and 
reserved and Subparts A and B of Part 
1941 and Subparts A, B, and C of Part 
1943 of this chapter are added and 
read as follows: 


PART 1941—OPERATING LOANS 


Subpart A—Operating Loan Policies, 
Procedures, and Authorizations 


Sec. 

1941.) 
1941.2 
1941.3 
1941.4 


Introduction. 
Objectives. 
Management assistance. 
Definitions. 

1941.5 [{Reserved] 

1941.6 Credit elsewhere. 
1941.7-1941.9 [Reserved] 
1941.10 Veterans’ preference. 
1941.11 Applications. 

1941.20 Eligibility requirements. 


Sec. 

1941.13 Rural youth. 

1941.14-1941.15 [Reserved] 

1941.16 Loan purposes. 

1941.17 Loan limitations. 

1941.18 Rates and terms. 

1941.19 Security. 

1941.20-1941.22 [Reserved] 

1941.23 General provisions. 

1941.24 [Reserved] 

1941.25 Appraisals. 

1941.26-1941.28 [Reserved] 

1941.29 Relationship between FmHA loans, 
guaranteed loans and economic emer- 
gency loans. 

1941.30 Committee certification. 

1941.31 [Reserved] 

1941.32 Loan docket processing. 

1941.33 Loan approval or disapproval. 

1941.34 [Reserved] 

1941.35 Actions after loan approval. 

1941.36-1941.37 [Reserved] 

1941.38 Loan closing. 

1941.39-1941.41 [Reserved] 

1941.42 Loan servicing. 

1941.43-1941.49 [Reserved] 

1941.50 State Supplements. 

Exhibit A—Processing Guide—Insured Op- 
erating Loans 

AUTHORITY: 7 U.S.C.-1989; 5 U.S.C. 301; 
delegation of authority by the Sec. of Agri., 

7 CFR 2.23; delegation of authority by the 

Asst. Sec. for Rural Development 7 CFR 

2.70. 


Subpart A—Operating Loan Policies, 
Procedures, and Authorizations 


§ 1941.1 Introduction. 


This Subpart contains regulations 
for making initial and subsequent in- 
sured Operating (OL) and Youth (OL- 
Y) loans. OL loans may be made to eli- 
gible farmers and ranchers and farm 
cooperatives, private domestic corpora- 
tions and partnerships that will 
manage and operate not larger than 
family farms. Youth loans may be 
made to rural youth to conduct 
modest projects in connection with 
their participation in 4-H, Future 
Farmers of America and similar orga- 
nizations. See Exhibit A of Subpart A 
of Part 1943 for making OL loans to 
entrymen on unpatented public lands. 


§ 1941.2 Objectives. 


The basic objective of the OL loan 
program is to provide the credit and 
management assistance necessary for 
farmers, ranchers and rural youth to 
conduct successful operations. Al- 
though many varieties of family farm- 
ers are eligible for this assistance, the 
primary objective of the OL program 
is to assist limited resource operators, 
new operators and low-income opera- 
tors. Farmers Home Administration 
(FmHA) assistance enables family- 
farm operators to make efficient use 
of their land, labor and other re- 
sources, to improve their living condi- 
tions and to improve their economic 
situation to the extent that they can 
obtain credit elsewhere. 


FEDERAL REGISTER, VOL. 43, NO. 230—WEDNESDAY, NOVEMBER 29, 1978 





55884 


§ 1941.3 Management assistance. 


As provided in Subpart B of Part 
1924 of this chapter, management as- 
sistance will be provided all borrowers 
to the extent necessary to achieve the 
objectives of the loan. 


§ 1941.4 Definitions. 


(a) Approval official. A field’ official 
who has been delegated loan and 
grant approval authorities within ap- 
plicable loan programs, subject to the 
dollar limitations contained in Tables 
available in any FmHA Office. 

(b) Cooperative. An entity which has 
farming as its purpose and whose 
members have agreed to share the 
profits of the farming enterprise. The 
entity must be recognized as a farm 
cooperative by the laws of the State(s) 
in which the entity will operate a 
farm. 

(c) Corporation. For the purposes of 
this regulation, a private domestic cor- 
poration created and organized under 
the laws of the State(s) in which the 
entity will operate a farm. 

(d) Family farm. A farm which: 

(1) Produces agricultural commod- 
ities for sale in sufficient quantities so 
that it is recognized in the community 
as a farm rather than a rural resi- 
dence. 

(2) Provides enough agricultural 
income by itself, including rented 
land, or together with any other de- 
pendable income to enable the borrow- 
er to: 

(i) Pay necessary family and operat- 
ing expenses; 

(ii) Maintain essential chattel and 
real property; and 

(iii) Pay debts. 

(3) Is managed by: 

(i) The borrower when a loan is 
made to an individual. 

(ii) The members, stockholders or 
partners responsible for operating the 
farm when a loan is made to a cooper- 
ative, corporation or partnership. 

(4) Has a substantial amount of the 
labor requirements for the farm and 
nonfarm enterprise provided by: 

(i) The borrower and any family for 
a loan made to an individual. 

(ii) The members, stockholders or 
partners responsible for operating the 
farm and the families of these mem- 
bers, stockholders or partners for a 
loan made to a cooperative, corpora- 
tion or a partnership. 

(5) May use a reasonable amount of 
full-time hired labor and _ seasonal 
labor during peakload periods. 

(e) Farm. A tract or tracts of land, 
improvements, and other appurte- 

-mances considered to be farm property 
which is used or will be used in the 
production of crops or livestock, in- 
cluding the production of fish under 
controlled conditions, for sale in suffi- 
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cient quantities so that the property is 
recognized as a farm rather than a 
rural residence. The term “farm” also 
includes any such land and improve- 
ments and facilities used in a nonfarm 
enterprise. It may also include a resi- 
dence which, although physically sep- 
arate from the farm acreage, is ordi- 
narily treated as part of the farm in 
the local community. 

(f) Fish. Any aquatic gilled animal 
commonly known as “fish”, as well as 
mollusks or crustaceans, (or other in- 
vertebrates) produced under con- 
trolled conditions (that is, feeding, 
tending, harvesting and such other ac- 
tivities as are necessary to properly 
raise and market .the products) in 
ponds, lakes, streams, or similar hold- 
ing areas. 

(g) Limited resource applicant. An 
applicant who is a farmer or rancher 
and is an operator of a small or family 
farm (a small farm is a marginal 
family farm) including a new operator, 
with a low income who demonstrates a 


need to maximize farm or ranch 


income. A limited resource applicant 
must meet the eligibility requirements 
for a farm ownership or operating 


- loan but, due to low income, cannot 


pay the regular interest rate on such 
loans. Due to the complex nature of 
the problems facing this applicant, 
special help will be needed and more 
supervisory assistance will be required 
to assure reasonable prospects for suc- 
cess. The applicant may face such 
problems as underdeveloped manageri- 
al ability, limited education, low-pro- 
ducing farm due to lack of develop- 
ment or improved production practices 
and other related factors. The appli- 
cant will not have nor expect to 
obtain, without the special help and 
low-interest loan, the income needed 
to have a reasonable standard of living 
when compared to other residents of 
the community. 

(h) Majority interest. Any individual 
or a combination of individuals owning 
more than a 50 percent interest in a 
cooperative, corporation, or partner- 
ship. 

(i) Nonfarm enterprise. Any business 
enterprise which provides income to 
supplement farm income. It must pro- 
vide goods or services for which there 
is a need and a reasonably reliable 
market. 

(j) Partnership. An entity consisting 
of individuals who have agreed to op- 
erate a farm. This entity must be rec- 
ognized as a partnership by the laws 
of the State(s) in which the partner- 
ship will operate a farm and must be 
authorized to own both real and per- 
sonal property and to incur debts in its 
own name. 

(k) Recreation enterprise. An out- 
door enterprise which generates 


income and supplements or supplants 
farm or ranch income. 

(1) Rural youth. A person who has 
reached the age of 10 but has not 
reached the age of 21 and does not 
reside in any city or town with a popu- 
lation of more than 10,000 inhabi- 
tants. 

(m) Rural youth projects. Modest 
projects initiated, developed, and car- 
ried out by rural youths participating 
in 4-H or Future Farmers of America 
or similar organizations. Projects must 
produce enough income to meet ex- 
penses and debt repayment. 

(n) Security. Property of any kind 
subject to a real or personal property 
lien. Any reference to collateral or se- 
curity property shall be considered a 
reference to the term “security.” 

(o) State or United States. The 
United States itself, any of the fifty 
States, the Commonwealth of Puerto 
Rico, the Virgin Islands of the United 
States, Guam, American Samoa, and 
the Commonwealth of the Northern 
Mariana Islands. 


§ 1941.5 [Reserved] 


§ 1941.6 Credit elsewhere. 


The applicant shall certify in writing 
on the appropriate forms, and the 
County Supervisor shall determine, 
that adequate credit elsewhere is not 
available to finance the-applicant’s 
actual needs at reasonable rates and 
terms, taking into consideration pre- 
vailing private and cooperative rates 
and terms in the community in or near 
where the applicant resides for loans 
for similar purposes and periods of 
time. 

(a) When, based on the County Su- 
pervisor’s knowledge of other lender 
programs, the review of the applica- 
tion indicates there is no possibility 
for the applicant to obtain the credit 
needed from other lender(s), this con- 
clusion and the basis for it will be re- 
corded in the running record and fur- 
ther checks will not be necessary. 

(b) If the County Supervisor ques- 


‘tions whether the applicant is unable 


to obtain the credit needed from other 
agricultural lenders in the area, such 
lenders will be contacted and the find- 
ings recorded in the running record. 

(c) If the County Supervisor receives 
letters or other written evidence from 
a lender(s) indicating that the appli- 
cant is unable to obtain satisfactory 
credit, this will be included in the loan 
docket. 

(d) Applicants and borrowers will be 
encouraged to supplement operating 
loans with credit from other credit 
sources to the extent economically 
feasible and in accordance with sound 
management practices. 
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§1941.7 - 1941.9 [Reserved] | 


§1941.10 Veterans’ preference. 





The application on hand from a veteran as defined in Subpart A of 
Part TROL of thie Chapter CFillA foetawe tion ALOT), wi BE be pierces pores Pose cane ns 
over the application of a nonveteran on file at the sane time when it appears 
that available funds will be inadequate to meet the needs of all a;plicants. 
Veterans’ preference will be determined at the county level. 


§1941.11 Applications. 





(a) Applications will be received and processed as provided in Subpart A 
of Part 1801 of this Chapter (FmHA Instruction 410.1). 


(b) If the applicant is a cooperative, corporation, or partnership the 
following information will be obtained and included in the loan docket: 


(1) A complete list of members, stockholders, or partners showing 
the address, citizenship, principal occupation, and the number 

of shares and percentage of ownership or stock held in the 
cooperative or corporation by each or the percentage of interest 
held in the partnership. by each, 


(2) A current personal financial statement from each of the principal 
members of a cooperative, partners of a partnership or stockholders 

of a corporation. For this purpose, a principal is one owning or 
controlling as much as 10 percent of the ownership, stock or interest 
of a cooperative, corporation, or partuership. If no member, partner, 
or stockholder owns or controls as much as 10 percent, each member, 
partner, or-stockholder will be considered as a principal. Any other 
member, partner or stockholder whose financial statement, in the 
judgment of the loan approval official, would be pertinent to a con- 
sideration of the financial strength of the cooperative, corporation 
or partnership will also be required to provide personal financial 
statements, 


(3) A current financial statement from the cooperative, corporation, 
or partnership itself. 


(4) A copy of the cooperative's or corporation's charter, or 

any partnership agreement, any articles of incorporation and bylaws, 
any certificate or evidence of current registration (good standing) 
and a resolution(s) adopted by the Board of Directors or members 

or stockholders authorizing specified officers of the cooperative, 
corporation, or partnership to apply for and obtain the desired 
loan and execute required debt, security and other instruments and 
agreements. 
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(5) A copy of any written lease, con- 
tract, or agreement entered into by 
the cooperative, corporation, or part- 
nership which may be pertinent to 
consideration of its application. 


§ 1941.12 


(a) An individual must: (1) Be a citi- 
zen of the United States (see 
§1941.4(0) for the definition of 
“United States’’). 

(2) Possess the legal capacity to 
incur the obligations of the loan. 

(3) Have sufficient training or farm- 
ing experience to assure reasonable 
prospects of success in the proposed 
operation. (Except for youth loans). 

(4) Need to rely on farm income and 
any other income to provide a level of 
living comparable with that consid- 
ered reasonably adequate for the area. 
(Except for youth loans.) In making 
this determination, the County Com- 
mittee should consider: 

(i) Any special family circumstances 
such as size, health, and education. 

(ii) The estimated typical income of 
reasonably successful residents in the 
area. 

(iii) Whether the off-farm work will 
interfere with the successful operation 
of the farm. 

(iv) That the guidelines listed in 
paragraphs (a)(4) (i), (ii) and (iii) of 
this section are provided to permit 
committees to use judgment on indi- 
vidual cases. They are not intended to 
prevent making loans to applicants 
who already have off-farm income 
that is typical of other reasonably suc- 
cessful residents in the area when that 
income will be reduced significantly or 
end not later than three full crop 
years after the loan is closed. 

(5) Have the character (as related 
solely to debt repayment ability and 
reliability), managerial ability and in- 
dustry necessary to carry out the pro- 
posed operation. 

(6) Honestly try to carry out the 
conditions and terms of the loan. 

(7) Be unable to obtain sufficient 
credit elsewhere to finance actual 
needs at reasonable rates and terms, 
taking into consideration prevailing 
private and cooperative rates and 
terms in the community in or near 
which the applicant resides for loans 
for similar purposes and periods of 
time. 

(8) Be the owner-operator or tenant- 


Eligibility requirements. 


operator of not larger than a family © 


farm after the loan is closed (except 
for rural youths). In the case of a lim- 
ited resource applicant see § 1941.4 (g). 

(b) A cooperative, corporation or 
partnership must. (1) Be unable to 
obtain sufficient credit elsewhere to fi- 
nance actual needs at reasonable rates 
and terms, taking into account prevail- 
ing private and cooperative rates and 
terms in or near the community for 
loans for similar purposes and periods 
of time. This applies to the entity and 
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all of its members, stockholders, or 
partners, as individuals. 

(2) Be controlled by farmers or 
ranchers engaged primarily and direct- 
ly in farming or ranching in the 
United States after the loan is made. 

(3) Consist of members, stockhold- 
ers, or partners who do not as individ- 
uals have an individual FO, SW, RL or 
OL loan and-are not members of an- 
other entity or have an interest in an- 
other entity that has an FO, SW, RL 
or OL loan. 

(4) If the members, stockholders, or 
partners holding a majority interest 
are related by marriage (that is, the 
legal union of a man and woman as 
husband and wife) or blood: 

(i) They ‘must be citizens of the 
United States (see § 1941.4 (o) for the 
definition of ‘‘United States”). 

(ii) They must have sufficient train- 
ing or farming experience to assure 
reasonable prospects of success in the 
proposed operation. 

(iii) They and the entity itself must 
have the character (as related solely 
to debt repayment ability and reliabil- 
ity), managerial ability and industry 
necessary to carry out the proposed 
operation. 

(iv) They and the entity itself will 
honestly try to carry out the condi- 
tions and terms of the loan. 

(v) At least one member, stock- 
holder, or partner- must operate the 
family farm. 

(vi) The entity must operate the 
farm and be authorized to do so in the 
State(s) in which the farm is located. 

(5) If the members, stockholders, or 
partners holding a majority interest 
are not related by marriage or blood: 

(i) The requirements of paragraphs 
(b) (4) (i) through (iv) of this section 
must be met. 

(ii) They and the entity itself must 
operate the family farm. 

(iii) The entity must operate the 
farm and be authorized to do so in the 
State(s) in which the farm is located. 

(6) If applying as a limited resource 
applicant, as defined in § 1941.4 (g): 

(i) The requirements of paragraphs 
(b) (4) Gi) through (iv) of this section 
must be met. 

(ii) The entity and all the members, 
stockholders, or partners must operate 
a small or family farm and at least one 
member, stockholder, or partner must 
operate the farm. 

(iii) The entity must be authorized 
to operate the farm in the State(s) in 
which the farm is located. 


§ 1941.13 Rural youth. 


If otherwise eligible, a rural youth 
who applies for an OL loan must be 
recommended by a project advisor 
such as a 4-H club advisor, vocational 
teacher, home economics teacher, 
county extension agent, or other orga- 
nizational sponsor or advisor. In addi- 
tion, a youth who has not reached the 
age of majority under State law must 


obtain a written recommendation from 
a parent or guardian. All recommenda- 
tions will be filed with the application 
in the borrower case file. 


§ 1941.14-1941.15 [Reserved] 


§ 1941.16 Loan purposes. 


Loans may be made for farm, forest- 
ry, recreation and nonfarm enterprises 
or modest rural youth projects for the 
following purposes, when such pur- 
poses are essential to the operation: 

(a) Purchase of farm machinery and 
equipment, livestock, poultry, fur 
bearing and other farm animals, fish, 
birds, worms, bees, tools, and inven- 
tories, or to purchase an individual’s 
undivided interest in such items. 

(b) Payment of annual operating ex- 
penses. 

(c) Payment of family living ex- 
penses. 

(d) Refinancing debts incurred for 
any authorized operating loan purpose 
other than FmHA debts. ; 

(e) Purchase of membership and 
stock in a farm purchasing, marketing, 
or service-type cooperative association, 
including a grazing association. : 

(f) Purchase and repair of essential 
home equipment. 

(g) Purchase of a milk base or milk 
quota with or without cows. 

(h) Not more than $7,500 in a fiscal 
year for real estate improvement or re- 
pairs. The following determinations 
must be made before an OL loan is 
made for real estate improvements. 

(1) OL loans will not be needed year 
after year for this purpose. 

(2) The applicant owns the farm or 
has tenure arrangements, including a 
compensation agreement, sufficient to 
obtain a reasonable return on the in- 
vestment. 

‘(i) Payments to a creditor. In any 
one year, OL funds used to make these 
payments cannot exceed 20 percent of 
the appraised market value of the es- 
sential farm and nonfarm equipment 
and livestock under a prior lien to that 
creditor, or 20 percent of the amount 
owed to such creditor, whichever is 
less. 

(j) Purchase of a franchise, contract, 
or privilege when necessary to the op- 
eration of the planned enterprise. 

(k) Partial payment for the purchase 
and construction of crop storage and 
drying facilities when the Commodity 
Credit Corporation, through the Agri- 
cultural Stabilization and Conserva- 
tion Service (ASCS), is providing a 
part of the credit under the Commoda- 
ity Credit Corporation Farm Storage 
and Drying Equipment Loan Program. 


’ § 1941.17 Loan limitations. 


The total outstanding insured OL 
principal balance may not exceed 
$100,000 at loan closing. Loans may 
not be made for the purchase of real 
estate, making principal payments on 
real estate, or refinancing any debts 
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incurred for the purchase of real 
estate. In addition, loans may not be 
made to pay land lease costs under 
any program other than cash rent. 


§ 1941.18 Rates and terms. 


(a) Rates. See part 1810 of this chap- 
ter (FmHA Instruction 440.1, Exhibit 
B) for the applicable interest rate. Ex- 
hibit B may be obtained from any 
FmHA Office. The lower rate may be 
established for a limited resource ap- 
*plicant subject to the following: 

(1) An applicant will receive the 
lower rate provided: 

(i) The applicant meets the condi- 
tions of the definition for a limited re- 
source applicant set forth in § 1941.4 
(g). 

(ii) The Farm and Home Plan and/ 
or Nonagricultural Enterprise Analy- 
sis, when appropriate, indicates that 
installments at the higher rate, along 
with other debts cannot be paid 
during the period of the plan. 

(2).A lower interest rate borrower 
will be reviewed after three years from 
the date of the initial loan and every 
two years thereafter to determine the 
interest rate to be charged. The rate 
may increase in increments of whole 
numbers to the current rate for nonli- 
mited resources borrowers. 

(b) Terms. (1) The final maturity 
date for each loan cannot exceed 7 
years from the date of the promissory 
note. 

(2) Ordinarily, loan funds used to 
pay annual operating expenses or bills 
incurred for such purposes for the 
crop year being financed will be sched- 
uled for payment on the first January 
1 after the income from the year’s op- 
eration is received. Under certain cir- 
cumstances, these payments may be 
scheduled over longer periods. Circum- 
stances which warrant an extended re- 
payment schedule are factors such as 
establishing a new enterprise, develop- 
ing a farm, purchasing feed while feed 
crops are being established or during 
recovery from disaster or economic re- 
verses. Crops only are not sufficient 
security when repayment is scheduled 
over the longer period. The County 
Supervisor may use Form FmHA 440- 
9, “Supplementary Payment Agree- 
ment,” for borrowers who receive sub- 
stantial income from which payment 
is to be made before their installment 
due date. 

(3) Advances for purposes other 
than annual operating expenses will 
be scheduled for payment over the 
minimum period necessary considering 
the applicant’s ability to pay and the 
useful life of the security, but not in 
excess of 7 years. 

(4) When conditions warrant, install- 
ments scheduled in accordance with 
paragraph (b)(2) of this section may 
include equal, unequal, or balloon in- 
stallments. The amount ballooned 
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should not exceed that which the bor- 
rower could reasonably expect to pay 
during a maximum additional 7-year 
period. 

(c) Consolidation, rescheduling and 
deferral—(1) General requirements. All 
borrowers are expected to repay their 
OL loans according to the planned re- 
payment schedule. However, circum- 
stances may arise which will not 
permit borrowers to pay as scheduled. 
Loan approval officials are authorized 
to consolidate, reschedule or defer 
loans, up to the limitation on their ap- 
proval set out in Subpart A of Part 
1901 of this chapter. When the loan 
approval official determines that con- 
solidation, rescheduling or deferral 
will assist in the orderly collection of 
an OL loan, the loan approval official 
may take such action, provided: 

(i) The borrower meets the eligibil- 
ity and security requirements for an 
initial loan as set forth in this Sub- 
part; 

(ii) Such action is not used in lieu of 
or to delay liquidation; 

diii) Such action is not taken to 
remove a delinquency; 

(iv) Such action is not taken to cir- 
cumvent FmHA’s graduation require- 
ments; 

(v) The borrower’s account is not 
being serviced by the Office of the 
General Counsel (OGC) or the U.S. 
Attorney, and there are no plans to 
have the account serviced by either of 
these offices in the near future; 

(vi) The County Supervisor deter- 
mines that the borrower is making sat- 
isfactory progress or will make satis- 
factory progress with revised repay- 
ment terms; and 

(vii) The borrower is cooperating in 
servicing the account and is maintain- 
ing the security. 

(2) Consolidation and Rescheduling. 
(i) Any OL loan in existence at the 
time another loan is made may be con- 
solidated and rescheduled, except that 
a loan secured by real estate only will 
not be consolidated. 

(ii) OL loans will be consolidated 
only with other OL loans. All out- 
standing OL loans may be consoli- 
dated so that only one note has to be 
serviced. : 

(iii) An OL loan may be rescheduled 
when it is in the best interests of the 
borrower and the government. 

(iv) The amount of interest accrued 
at the time of consolidation will be 
added to principal. 

(v) Consolidated and rescheduled 
loans will be repaid according to the 
borrower’s repayment ability, but 
never in excess of seven years from 
the date of consolidation or reschedul- 
ing. 

(vi) The interest rate for consolida- 
tion loans will be the current interest 
rate for OL loans made to regular or 
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limited resource borrowers, as appro- 
priate. 

(vii) The notes which are consoli- 
dated will be retained in the borrow- 
er’s case file. 

(3) Deferral. Installments on OL 
loans may be deferred. the use of de- 
ferral authority will generally involve 
beginning farmers, applicants with 
limited income and resources and ap- 
plicants who have had production and 
economic losses because of natural or 
economic conditions. 

(i) General requirements. Deferred 
payments may be authorized if the fol- 
lowing conditions exist: 

(A) A Farm and Home Plan and, if 
appropriate, a Business Analysis-Nona- 
gricultural Enterprise, show loan in- 
stallments cannot be repaid according 
to schedule. 

(B) A typical Farm and Home Plan 
and if appropriate, a Business Analy- 
sis-Nonagricultural Enterprise, for a 
full crop year following the deferral 
period indicate that full installments 
can be paid if normal conditions exist. 

(C) If appropriate, a Long-time Farm 
and Home Plan is prepared. 

(ii) Scheduling and repaying deferred 
installments. (A) Up to three install- 
ments may be deferred, but in no case 
will the deferral extend beyond the 
final due date of the note. Full pay- 
ments will be scheduled at the earliest 
date the Farm and Home Plan indi- 
cates they can be paid. 

(B) Borrowers will be advised that 
they are expected to make payments 
as soon as they have repayment abili- 
ty, even though the deferral period 
has not expired. 

(C) Borrowers will be advised that 
they are expected to repay all interest 
due on their loans. Partial payments 
of accrued interest will be scheduled 
annually during the deferral period on 
Form FmHA 1940-17, . “Promissory 
Note.” These annual payments of in- 
terest will be scheduled in accordance 
with repayment ability as indicated by 
the Farm and Home Plan. Deferred in- 
terest will not be capitalized. 

(D) Installments of principal and in- 
terest to be paid after the deferral 
period will be calculated in accordance 
with the FMI for Form FmHA 1940- 
1%: : 


§ 1941.19 Security. 


Ordinarily, the security must be ade- 
quate in the opinion of the loan ap- 
proval official to assure repayment of 
the loan. If the security alone is inad- 
equate, then the applicant’s repay- 
ment ability will also be considered by 
the loan approval official in determin- 
ing whether the loan should be made 
except that the amount refinanced 
may not exceed the value of the secur- 
ity. Except as shown in paragraph (a) 
of this section the loan must be se- 
cured by a first lien on all property or 
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products acquired, produced, or refi- 
nanced with loan funds and by any ad- 
ditional security needed. Such addi- 
tional security may consist of the best 
lien obtainable on chattels, real estate 
or other property. In unusual cases, 
the loan approval official may require 
a cosigner or a pledge of security. Gen- 
erally, a pledge of security is prefer- 
able to a cosigner. 

(a) Exceptions. (1) A lien will not be 
taken on property that cannot be 
made subject to a valid lien. 

(2) A lien will not be taken on sub- 
sistence livestock, household goods, 
and small tools and small equipment 
such as hand tools, power lawn 
mowers and other items of like type 
not needed for security purposes. 

(3) A second lien is acceptable on the 
item(s) involved in financing under 
§ 1941.16 (i) and (k). 

(4) The government’s lien may be 
subject to the lien of another creditor 
for amounts advanced or to be ad- 
vanced for annual operating and 
family living expenses for the operat- 
ing or crop year. The County Supervi- 
sor will determine if the creditor will 
be required to execute Form FmHA 
441-13, “Division of Income and Non- 
disturbance Agreement,” or a similar 
form approved by the Office of the 
General Counsel (OGC). 

(5) When title to a livestock or crop 
enterprise is held by a contractor 
under a written contract or the enter- 
prise is to be managed by the appli- 
cant under a share. lease or share 
agreement, an assignment of all or 
part of the applicant’s share of the 
income will be taken. A form approved 
by OGC will be used to obtain the as- 
signment. 

(6) A lien on feed crops does not 
have to be taken if the crops produced 
by the borrower are used to feed live- 
stock, other than livestock being fed 
for market, and the loan is otherwise 
well secured. 

(b) Real estate. The loan approval 
official may require a lien on ail or 
part of the applicant’s real estate as 
security. Such a lien will be taken only 
when chattel security is not adequate 
and the borrower has or will have sub- 
stantial equity in the real estate 
during the life of the loan. Real estate 
security may be taken for a portion of 
a loan when a separate advance and 
promissory note evidences such por- 
tion. Real estate security will be con- 
sidered as basic security only when 
more than $10,000 equity in the real 
estate is needed as security for refi- 
nancing. Under any other circum- 
stances real estate will be considered 
as additional security. Form FmHA 
427-1 (State), “Real Estate Mortgage 
for .” will be used to obtain such 
a lien, unless a State supplement re- 
quires a different form. 
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(c) Assignment on income in Uni- 
form Commercial Code (UCC) States. 
The County Supervisor will determine 
whether or not such an assignment 
will be taken. In UCC States, an as- 
signment of livestock or crop income 
constitutes a security agreement on 
income. The share lease, share agree- 
ment, or contract will be described 
specifically as ‘“‘Contract Rights’ or 
“Contract Rights in Livestock or 
Crops,” (or as “Accounts” or ‘Ac- 
counts in Livestock or Crops,” if re- 
quired by a State supplement), and so 
forth, in paragraph 1(b) of the financ- 
ing statement. 

(d) Assignment. of crop insurance. 
Assignment of all or a part of crop in- 
surance proceeds will be taken to pro- 
tect FmHA’s interests if the County 
Supervisor finds such an assignment is 
necessary. 

(1) Federal Crop Insurance, when 
available at reasonable rates, will be 
required if crops are the only security. 
To obtain an assignment of these pro- 
ceeds, Form FC1-20, “Collateral As- 


signment,’”’ furnished by the local rep-. 


resentative of the Federal Crop Insur- 
ance Corporation will be prepared. 
The assignment must be approved by 
the Federal Crop Insurance Corpora- 
tion. 

(2) An assignment of other crop in- 
surance proceeds is not required when 
the crop insurance policy contains a 
standard mortgage clause naming 
FmHA as mortgagee or secured party. 

(e) Income from products and pro- 
gram payments. Assignments and con- 
sents relating to income from products 
and program payments will be used 
when necessary to protect FmHA’s in- 
terest as follows: 

(1) Form FmHA 441-8, “Assignment 
of Proceeds from the Sale of Agricul- 
tural Products,” for products or 
income in which FmHA does not have 
a security interest under UCC. Other 
forms approved by OGC may be used 
when this form is not adequate. 

(2) Form FmHA 441-18, “Consent to 
Payment of Proceeds from Sale of 
Farm Products,” for products or 
income, except dairy products, in 
which FmHA has a security interest 
under UCC. 

(3) Form FmHA 441-25, ‘Assign- 
ment of Proceeds from the Sale of 
Dairy Products and Release of Secur- 
ity Interest,” for dairy products in 
which FmHA has a security interest 
under UCC. 

(4) Forms provided by ASCS will be 
used for assignment of incentive and 
other agricultural program payments. 

(f) Fixtures. A security interest may 
be taken in fixtures. An item is gener- 
ally considered a fixture if it is at- 
tached to a building or other structure 
or to land in such a way that it cannot 
be removed without defacing or dis- 
mantling the structure, or substantial- 


ly damaging the item itself. When de- 
termined necessary by OGC, a State 
supplement will be issued to further 
explain the taking of a security inter- 
est in fixtures. 

(1) A security interest taken in goods 
before they become fixtures has prior- 
ity over real estate interest holders. 

(2) A security interest taken in goods 
after they become fixtures is valid 
against all persons subsequently ac- 
quiring an interest in the real estate. 
However, it is not valid against per- 
sons who had an interest in the real 
estate when the goods become fix- 
tures, unless they execute Form 
FmHA 440-26, “Consent and Subordi- 
nation Agreement,” or Form FmH 
440-6, ‘“Severence Agreement.” ‘ 

(g) Miikbase and grazing permits. 
The advice of OGC will be obtained as 
to how to perfect a security interest 
when these items are financed or 
taken as security. 

(h) Stock in cooperative associ- 
ations. Loans, only for the acquisition 
of memberships or the purchase of 
stock in cooperative associations may 
be made on the basis of the borrower’s 
promissory note without taking secur- 
ity except as follows: 

(1) An assignment, pledge, or other 
security interest in stock or other evi- 
dence of membership will be obtained, 
provided the security interest has 
value to FmHA. A security interest 
also may be taken in dividends to be 
paid on stock, memberships, or patron- 
age, or in undivided profits and other 
retainages. The security interest will 
be in the form of an assignment, 
pledge, or other instrument and will 
be taken on forms and in the manner 
approved by the OGC. Stock certifi- 
cates and similar collateral will be 
kept in the County Office. A notation 
will be made on Form FmHA 405-1, 
“Management System Card—Individu- 
al,” showing that such security has 
been retained. 

(2) In individual cases, loan approval 
officials may require a lien on crops or 
chattels as security for a loan made 
for the acquisition of a membership or 
stock if they determine that such 
action is necessary to protect the 
FmHA interest. 


§§ 1941.20-1941.22 [Reserved] 


§ 1941.23 General provisions. 


(a) Compliance requirements. The 
following will apply as appropriate. 

(1) Environmental impact  assess- 
ments and statements. Subpart G of 
Part 1901 of this chapter should be re- 
ferred to for these requirements. The 
State Farmer Program Staff should be 
consulted for assistance in preparing 
any required statements. 

¢2) Equal opportunity and nondis- 
crimination requirements. In accord- 
ance with Title V of Pub. L. 93-495, 
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the Equal Credit Opportunity Act 
FmHA will not discriminate against 
any applicant on the basis of race, 
color, religion, sex, age, national origin 
or marital status with respect to any 
aspect of a credit transaction. é 

(3) National Historic Preservation 
Act of 1966. If a loan will affect any 
district, site, building, structure, or 
object that has been included in the 
National Register of Historic Places as 
maintained by the Department of In- 
terior in accordance with the National 
Historic Preservation Act of 1966, or if 
the undertaking may affect properties 
having scientific, prehistorical, histori- 
cal or archaeological significance the 
provisions of Subpart F of Part 1901 of 
this chapter will apply. 

(4) Truth-in-lending. When an oper- 
ating loan is $25,000 or less the provi- 
sions of Subpart I of Part 1901 of this 
chapter will apply. 

(b) Other considerations. (1) FmHA 
employees will not guarantee repay- 
ment of advances from other credit 
sources, either personaily or on behalf 
of applicants, borrowers, or FmHA. 

(2) An applicant will be advised that 
compliance with all applicable special 
laws and regulations is required. 

(3) An applicant receiving a loan for 
a nonfarm enterprise will be advised of 
the possibilities of incurring liability 
and encouraged to obtained public lia- 
bility and property damage insurance. 

(4) An applicant must have accept- 
able tenure arrangements. Unless the 
loan approval official determines oth- 
erwise, each applicant will obtain a 
satisfactory written lease. A copy of 
the lease will be filed in the County 
Office case file. 


§ 1941.24 [Reserved] 


§ 1941.25 Appraisals. 


Real estate appraisals will be com- 
pleted by an FmHA employee author- 
ized to make farm appraisals. Chattel 
and real estate appraisals will be made 
on Forms FmHA 440-21, “Appraisal of 
Chattel Property,” and FmHA 422-1, 
“Appraisal Report Farm-Tract,” re- 
spectively, to determine market value 
and borrower equity in the following 
instances: 

(a) A chattel appraisal is required 
when debts refinanced exceed $5,000 
and in any case the County Supervisor 
determines advisable. When an ap- 
praisal is not required, an estimate of 
the market value of the chattels will 
be recorded in the running record. 

(b) A real estate appraisal is required 
when more than $10,000 equity in the 
real estate is needed as security for re- 
financing. When an appraisal is not re- 
quired, an estimate of the market 
value of the real estate will be record- 
ed in the running record. 

(c) An appraisal will be made if the 
loan approval official determines it is 
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needed to evaluate the soundness of 
the loan. 


§§ 1941.26-1941.28 [Reserved] 


§ 1941.29 Relationship between FmHA 
loans, guaranteed loans and economic 
emergency loans. 


(a) An eligible emergency loan (EM) 
applicant’s total credit needs will be 
considered under the EM loan authori- 
ties. 

(b>) If an eligible OL loan applicant’s 
operating credit needs can be met with 
an OL Joan, an OL loan will be made, 
otherwise, an EE loan should be made. 
An OL ioan and EE loan may be made 
to the same applicant or borrower. 

(c) An insured OL will not be made 
to a borrower with an outstanding 
guaranteed OL loan. 

(d) An insured loan will not be made 
to refinance a guaranteed loan, except 
when the following conditions are met: 

(1) The circumstances resulting in 
the need to refinance were beyond the 
borrower’s control. 

(2) Refinancing is in the best inter- 
est of the Government and the bor- 
rower. 

(e) The total combined indebtedness 
of an EE, farm ownership (FO), soil 
and water (SW), recreation RL and op- 
erating loan may not exceed $650,000. 


§ 1941.30 Committee certification. 


The County Committee will certify 
an applicant’s eligibility on Form 
FmHA 440-2 “County Committee Cer- 
tification or Recommendation,” before 
each loan is approved. In some in- 
stances the committee may want to in- 
terview the applicant or see the farm 
before making any recommendations. 
If a farm is situated in more than one 
State, County or parish, the loan will 
be processed and serviced in the State, 
County or parish where the appli- 
cant’s residence on the farm is located. 
However, if the applicant’s residence is 
not situated on the farm, the OL loan 
will be processed and serviced by the 
County Office serving the County in 
which the farm or a major portion of 
the farm is located, unless otherwise 
approved by the State Office. 


§ 1941.31 [Reserved] 


§ 1941.32 Loan docket processing. 


See Exhibit A of this Subpart for 
the loan docket processing guide. 


§ 1941.33 Loan approval or disapproval. 


(a) Loan approval authority. Initial 
and subsequent loans may be approved 
as authorized by Subpart A of Part 
1901 of this chapter: Provided the 
total insured operating loan principal 
balance at loan closing does not 
exceed $100,000. 

(b) Loan approval action. 
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(1) The loan approval official is re- 
sponsible for reviewing the docket to 
determine whether the proposed loan 
complies with established policies and 
all pertinent regulations. When re- 
viewing the docket, the loan approval 
official will determine that: 

(i) The County Committee has certi- 
fied the applicant eligible, 

(ii) Committee certification has been 
properly completed and signed by at 
least two members of the Committee, 

(iii) Funds are requested for author- 
ized purposes, 

(iv) The proposed loan is sound, 

(v) The security is adequate, 

(vi) Necessary supervision is 
planned, and 

(vii) All other pertinent require- 
ments have been met or will be met. 

(2) When approving the loan, the ap- 
proval official will: 

(i) Indicate on all copies of Form 
FmHA 440-1, “Request for Obligation 
of Funds,” any conditions not required 
by FmHA regulations that must be 
met for loan closing; 

(ii) Specify any special security re- 
quirements; 

(iii) Indicate special. conditions or 
agreements needed with prior lien- 
holders when appropriate; 

(iv) Indicate that approval is subject 
to satisfactory title evidence when re- 
quired, if such evidence has not been 
obtained; 

(v) Indicate any other special re- 
quirements; and 

(vi) Sign the original and one copy 
of Form FmHA 440-1 and insert the 
title of the approval official. 

(c) Distribution of forms after-loan 
approval. The applicable docket forms 
will be distributed as outlined below 
by the loan approval official after a 
loan is approved. 

(1) These forms will be sent to the 
Finance Office: 


Form FmHA 440-1 (copy). 

When funds have been obligated, the Fi- 
nance Office will send to the County Office 
the original and one copy of Form FmHA 
440-57, “Acknowledgment of Obligated 
Funds/Check Request.” 

Form FmHA 492-19, “Characteristics of 
Approved Applicants,” (original) for initial 
loans only. If an initial FO or SW loan is ap- 
proved at the same time, only one set of 
forms is required. 


(2) The original of Form FmHA 440- 
1 and the remainder of the loan 
docket will be sent to the County 
Office. 

(3) These forms will be sent to the 
State Office: 


Form FmHA 440-1 (copy). 

Form FmHA 492-19 (copy) for initial 
loans only. If an initial FO or SW loan is ap- 
proved at the same time, only one set of 
forms is required. 


(4) A signed copy of Form FmHA 
440-1 will be sent to the borrower on 
the date of loan approval. 
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(d) Loan disapproval. The following 
action will be taken when a loan is dis- 
approved: 

(1) The reasons for disapproval will 
be indicated on Form FmHA 440-1 by 
the loan approval official. The reasons 
may be in a letter or the running 
record if this form has not been com- 
pleted. Suggestions of how to remedy 
the disapproval should be included. 

(2) The County Supervisor will 
notify the applicant in writing of the 
action taken and include any sugges- 
tions that could result in favorable 
action when appropriate. In addition 
to sending out the written notice, the 
County Supervisor may personally dis- 
cuss the action with the applicant. In 
that instance, the items covered in the 
discussion will be documented in the 
running record. 

(3) Items furnished by the applicant 
during docket processing will be re- 
turned. 

(4) The County Supervisor will 
notify any other interested parties of 
the disapproval. 


§ 1941.34 [Reserved] 


§ 1941.35 Actions after loan approval. 


(a) Requesting check. When the 
County Supervisor is reasonably cer- 
tain that the operating loan can be 
closed within 20 working days from 
the date of the check, loan funds may 
be requested at the time of loan ap- 
proval by entering the amount needed 
in the appropriate block on Form 
FmHA 440-1. Loan funds may be 
scheduled for multiple advances, if ap- 
propriate. The amount of the initial 
advance will be shown on FmHA 440- 
1. Subsequent advances may be sched- 
uled by using Form FmHA 440-57, 
“Acknowledgment of Obligated 
Funds/Check Request.” Each advance 
will be limited to an amount which 
can be used promptly, usually within 
sixty days from the date of check. 

(b) Cancellation of loan check, and/ 
or obligation. The County Supervisor 
will notify the State and Finance Of- 
fices of loan cancellation by using 
Form FmHA 440-10, “Cancellation of 
Loan or Grant Check and/or Obliga- 
tion,” and the appropriate FMI. If a 
check received in the County Office is 
to be cancelled, the check will be re- 
turned to the Disbursing Center, U.S. 
Treasury Department, Post Office Box 
3329, Kansas City, Kansas 66103, with 
a copy of Form FmHA 440-10. (See 
FmHA Instruction 102.1, a copy of 
which may be obtained from and 
FmHA Office.) 

(c) Cancellation of advances. When 
an advance is to be cancelled the 
County Supervisor must take the fol- 
lowing actions: 

(1) Complete and distribute Form 
FmHA 440-10. 
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(2) When necessary, prepare and ex- 
ecute a substitute promissory note re- 
flecting the revised total of the loan 
and the revised repayment schedule. 
When it is not necessary to obtain a 
substitute promissory note,’ the 
County Supervisor will show on Form 
FmHA 440-10 the revised amount of 
the loan and the revised repayment 
schedule. 

(d) Increase or decrease in loan 
amount. If it becomes necessary to in- 
crease or decrease the amount of the 
loan prior to closing, the County Su- 
pervisor will request that all distribut- 
ed docket forms be returned to the 
County Office for reprocessing unless 
the change is minor and replacement 
forms can be promptly completed and 
submitted. : 


§ 1941.36-1941.37 [Reserved] 


§ 1941.38 Loan closing. 

Operating loans will be closed in ac- 
cordance with Subpart B of Part 1941 
of this Chapter. 


§ 1941.39-1941.41 [Reserved] 


§ 1941.42 Loan servicing. 


Loans will be serviced in accordance 
with Subpart A of Part 1930 of this 
Chapter. 


§§ 1941.43-1941.49 [Reserved] 


§ 1941.50 State supplements. 


State supplements will be issued as 
necessary to implement this subpart. 


EXHIBIT A—PROCESSING GUIDE 


INSURED OPERATING LOANS 


This Exhibit outlines the basic steps in- 
volved in processing a loan application and 
identifies the FmHA forms which should be 
considered for use at each step. 

Consult the appropriate Forms Manual 
Insert (FMI) for instructions for comple- 
tion, distribution, and procedural references 
for each form. 


APPLICATION PROCESSING 


A. APPLICANT INTERVIEW 


Review applicant’s proposed plan of oper- 
ation in view of authorized loan purposes 
and limitations on loans. 

Begin running case record. 

Provide applicant with FmHA forms to be 
completed and returned which are needed 
to determine eligibility. Be sure applicant 
understands the purposes of the forms and 
knows who must complete them. 

Advise applicant of other 
that must be given to FmHA. 

When appropriate, have applicant contact 
other creditors as possible credit sources for 
financing, or participating in the financing, 
of the proposed operation. 

The following FmHA forms will be made 
available to the applicant or will be used by 
the County Supervisor. Forms designated 
with an “x” are always required and those 
designated with an “*” are to be used when 
appropriate. 


information 





Name 





Application for FmHA Services 

Request for Verification of 
Employment. 

Applicant Reference Letter 

Statement Required by the 
Privacy Act. 

Privacy Act Statement to Ref- 
erences. 

Long-Time Farm and Home 
Pian. 

Farm and Home Plan 

Business Analysis—Nonagricul- 
tural Enterprise. 

Request for Statement of 
Debts and Collateral. 

Crop-Share-Cash Farm Lease... 

Crop-Share-Cash Farm Lease 
(with Subordination Agree- 
ment). 

Cash Farm Lease 

Cash Farm Lease (with Subor- 
dination Agreement). 

Livestock-Share Farm Lease 

Livestock-Share-Farm Lease 
(with Subordination Agree- 
ment). 

Annual Supplement to Farm 
Lease. 





B. FIELD VISIT 


Notify applicant of planned visit and its 
purpose. : 

Evaluate the resources available to the ap- 
plicant and determine whether or not: they 
adequately fulfill the requirements of the 
proposed plan of operation. 

Obtain information needed to complete 
required appraisals (chattel and real estate). 

Hold landiord-tenant meeting, if neces- 
sary, to reach an agreement on the terms of 
the lease, resolve any problems, etc.; record 


‘ in running case record. 


Determine security requirements and 
record in running case record. 

The following FmHA forms will be used as 
appropriate: 





Form No. Name 





440-21 
141-2 
422-1 
422-2 


Appraisal of Chattel Property.. 

Notice of Visit or Meeting 

Appraisal Report—Farm Tract 

Supplemental Report—Irriga- 
tion, Drainage, Levee, and 
Minerals. 

Map of Property 

Appraiser’s Worksheet—Farm 
Tracts for Study of Com- 
parable Properties. 

Report of Lien Search 


422-3 
422-10 


440-13 





C. ELIGIBILITY DETERMINATION 


Obtain all needed application forms, and 
other information from the applicant; assist 
the applicant in completing these forms and 
in obtaining needed information, as neces- 
sary. 

Request copy of deed or other evidence of 
title, when needed. 

Schedule meeting with county committee, 
review application and determine eligibility. 

Inform applicant of the results of commit- 
tee action. 

The following FmHA forms will be used as 
appropriate in accomplishing the above ac- 
tions: 





Form No. 


2. 


Name 





403-1 
440-2 


Debt Adjustment Agreement.... (*) 
County Committee Certifica- 
tion or Recommendation. 
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DOCKET PREPARATION 


Obtain all information from the appli- 
cant, prior lienholder(s), landlord(s), etc., 
needed for the loan docket to be prepared. 

Check to make sure all security require- 
ments have been met or will be met by loan 
closing. 

Prepare a loan ~narrative, for running 
record. 

The following FmHA forms will be com- 
pleted and utilized as necessary in preparing 
the loan docket for approval: 





Form No. Name 
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which must be executed by the borrower or 
other party: : 





Form No. Name 








400-4 
427-8 


Nondiscrimination Agreement . 
Agreement with Prior Lien- 
holder. 
Request for 
Funds. 
Security Agreement (Chattels 

and Crops). 
Security Agreement (Crops) 
Severance Agreement 
Supplementary 
Agreement. 


440-1 Obligation of 


440-4 


440-4A 
440-6 
440-9 Payment 
440-25/ 
440A25 
440-26 


Financing Statement 

Consent and Subordination 
Agreement. 

Disclosure Statement for 
Loans Secured by Real 
Estate. 

Disclosure Statement for 
Loans Not Secured by Real 
Estate. 

Notice of Right to Rescind 

Environmental Impact Assess- 
ment. 

Subordination Agreement 

OL-EM and Other Credit 
Analysis. 

Assignment of Proceeds from 
the Sale of Agricultural 
Products. 

Nondisturbance Agreement 
Agreement for Disposition of 
Jointly Owned Property. 
Division of Income and Non- 
disturbance Agreement. 
Certification of Obligation to 

Landlord. 

Consent to Payment of Pro- 
ceeds from Sale of Farm 
Products. 

Assignment of Proceeds from 
the Sale of Dairy Products 
and Release of Security In- 
terest. 

Characteristics of Approved 
Applicants. 


440-41 


440-41A 


440-43 


440-46 


441-5 
441-7 


441-8 

441-10 
441-12 
441-13 
441-17 
441-18 


441-25 





LOAN APPROVAL AND CLOSING 


A. LOAN APPROVAL 


File financing statement or chattel mort- 
gage, and obtain a lien search. 

Request preliminary title opinion when 
appropriate. 

Record loan closing conditions in the run- 
ning record. 

Execute and distribute all forms necessary 
for loan approval. 


B. LOAN CLOSING 


Request needed legal services. 

Arrange for loan closing by county office, 
escrow agent, designated attorney, or other 
authorized loan closing agent; furnish loan 
closing agent with appropriate instructions, 
forms, and other needed information for 
loan closing. 

The following FmHA forms will be used 
by the County Office in addition to those 
forms listed under docket preparation 


400-6 
402-1 
402-2 


Compliance Statement 

Deposit Agreement 

Statement of Deposits and 
Withdrawals. 

Deposit Agreement 
(NonFmHA Funds). 

427-1 (State) Real Estate Mortgage or Deed 
of Trust for ; 

Affidavit of Borrowers (or 
Transferees). 

Preliminary Title Opinion 

Promissory Note 


402-5 


427-5 


427-9 
1940-17 





Supart B—Closing Loans Secured by Chattels 


Sec. 

1941.51 Purpose. 4 

1941.52-1941.53 [Reserved] 

1941.54 Promissory note. 

1941.55-1941.56 [Reserved] 

1941.57 Security instruments. 

1941.58-1941.59 [Reserved] 

1941.60 Purchase money security interest. 

1941.61-1941.62 [Reserved] 

1941.63 Lien search. 

1941.64-1941.66 [Reserved] 

1941.67 Additional requirements for per- 
fecting security interests. 

1941.68-1941.70 [Reserved] 

1941.71 Fees. 

1941.72-1941:74 [Reserved] 

1941.75 Retention and use of security 
agreements. 

1941.76-1941.78 [Reserved] 

1941.79 Future advance and after-acquired 
property clauses. 

1941.80-1941.83 [Reserved] 

1941.84 Real estate security, title clearance 
and closing requirements. 

1941.85-1941.87 [Reserved] 

1941.88 Insurance. 

1941.89-1941.91 [Reserved] 

1941.92 Check delivery. 

1941.93 [Reserved] 

1941.94 Supervised bank accounts. 

1941.95 [Reserved] 

1941.96 Changes in use of loan funds. 

1941.97-1941.100 [Reserved] 

AUTHORITY: 7 U.S.C. 1989; 5 U.S.C. 301; 
delegation of authority by the Sec. of Agri., 
7 CFR 2.23; delegation of authority by the 
Asst. Sec. for Rural Development 7: CFR 
2.70. 


Subpart B—Closing Loans Secured by 
Chattels 


§ 1941.51 Purpose. 


This subpart prescribes Farmers 
Home Administration (FmHA) poli- 
cies, procedures, and authorizations 
for closing insured loans secured by 
chattels. These loans are considered 
closed on the date the promissory note 
is executed. 


§ 1941.52-1941.53 [Reserved] 


§ 1941.54 Promissory Note. 


(a) Executing the note. Form FmHA 
1940-17, ‘““Promissory Note,” will be ex- 
ecuted and dated following receipt of 
the loan check in the county office 
and prior to the first withdrawal of 
loan funds from the supervised bank 
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account or delivery of the loan check 
to the borrower. 

(bo) Signatures.—(1) Individuals. 
Only the applicant is required to sign 
the promissory note if a sound loan 
can be made based on the applicant’s 
in‘ome and financial resources alone. 
If a sound loan cannot be made on this 
basis, and if the security is jointly 
owned by the applicant and someone 
whose income and financial resources 
are sufficient to allow a sound loan to 
be made, then this co-owner will sign 
the note. If a co-owner’s income and fi- 
nancial resources are not sufficient to 
allow a sound loan to be made then a 
cosigner will sign the note. Any other 
signatures needed to assure the re- 
quired security will be obtained as pro- 
vided in State supplements. Persons 
who are minors (except a youth ob- 
taining a youth loan), mental incom- 
petents, or noncitizens will not ex- 
ecute a promissory note. Except when 
a person has only pledged property as 
security for a loan, the purpose and 
effect of signing a promissory note or 
other evidence of indebtedness for a 
loan made or insured by FmHA is to 
incur individual personal liability re- 
gardless of any State law to the con- 
trary. A youth executing a promissory 
note shall incur full personal liability 
for the indebtedness evidenced by 
such note. 

(2) Cooperatives or corporations. 
The appropriate officers will execute 
the note on behalf of the cooperative 
or corporation. Ordinarily, each prin- 
cipal member or stockholder will sign 
the note as an individual and will be 
personally liable for the debt. A princi- 
pal member, stockholder or partner is 
one owning or controlling as much as 
10 percent of the ownership, stock or 
interest of a cooperative, corporation 
or partnership. If no member, stock- 
holder or partner owns or controls as 
much as 10 percent, each member, 
stockholder or partner will be consid- 
ered as a principal. The State Director 
will determine when a principal 
member or stockholder does not have 
to sign the note. 

(3) Partnerships. The note will be 
executed by the partnership as well as 
by all the partners as individuals. . 


§ 1941.55-1941.56 [Reserved] 


§ 1941.57 Security instruments. 


Security instruments referred to in 
this Subpart are financing statements, 
security agreements, chattel mort- 
gages, and similar lien instruments. To 
obtain a security interest in chattels 
and crops in States which have adopt- 
ed the Uniform Commercial Code 
(UCC), both a financing statement 
and a security agreement are required, 
although only the financing statement 
must be filed or recorded in public rec- 
ords. See paragraph (g) of this section 
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for filing or recording instructions. In 
Louisiana a Chattei Mortgage and 
Crop Pledge or Crop Pledge, as appro- 
priate, is required to obtain a security 
interest in chattels and crops. 

(a) Executing Security instruments 
by borrowers. State supplements will 
be issued, as necessary, to carry out 
the provisions of this paragraph. In 
order to close the loan and obtain the 
desired lien(s), security instruments 
will be executed by: 

(1) Appropriate cooperative or cor- 
poration officials, on behalf of a coop- 
erative or corporation; ordinarily the 
instruments will also be executed by 
all principal members of the coopera- 
tive, principal stockholders of the cor- 
poration who will sign as individuals. 
The State Director will determine 
when a principal member or stock- 
holder does not have to sign the secur- 
ity agreement; This will only occur in 
a very few exceptional cases, such as 
when the principal member or stock- 
holder is absent from the country or 
suffering from a legal disability. 

(2) Appropriate partners, on behalf 
of a partnership; the instruments will 
also be executed by all partners, who 
also sign as individuals. 

(b) Undivided interests. An appli- 
cant obtaining a loan to finance an un- 
divided interest in security or to refi- 
nance debts on an undivided interest 
in such property will secure the loan 
with a lien on the undivided interest 
in the property. All individuals having 
an undivided interest in the security 
will execute Form FmHA 441-12, 
“Agreement for Disposition of Jointly- 
Owned Property”, unless a written 
agreement to the same affect as this 
form has already been signed. 

“(c) Security instrument forms. (1) 
Form FmHA 440-25, “Financing State- 
ment,” or Form FmHA 440A-25, “Fi- 
nancing Statement (Carbon-Inter- 
leaved)”’; and Form PmHA 440-4, “Se- 
curity Agreement (Chattels and 
Crops),” or Form FmHA 440-4A, “Se- 
curity Agreement (Crops),” will be 
used to obtain security interests in 
chattel property in States which have 
adopted the Uniform Commercial 
Code (UCC), unless a State supple- 
ment requires the use of other forms. 

(2) Form FmHA 440-4 LA, “Chattel 
Mortgage and Crop Pledge (Louisi- 
ana),” or Form FmHA 440-4A LA, 
“Crop Pledge (Louisiana),” will be 
used in the State of Louisiana. 

(3) Other forms will be used as pro- 
vided in State supplements in Puerto 
Rico, Guam, American Samoa and the 
Northern Mariana Islands. . 

(d) Taking security instruments—(1) 
Financing statement. A _ financing 
statement is effective for 5 years from 
the date of filing and as long thereaf- 
ter as it is continued by filing a con- 
tinuation statement. 
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(i) Initial loan. A financing state- 
ment will be required for every initial 
loan except when a filed financing 
statement covering the applicants 
property is stiil effective, covers all 
types of chattel property that will 
serve as security for the initial loan, 
and describes the land on which crops 
and fixtures are or will be located. 

(ii) Subsequent loan. A financing 
statement will not be required unless 
the filed financing statement is not ef- 
fective, does not cover all types of 
chattel property that will serve as se- 
curity for the subsequent loan, or does 
not describe the land on which crops 
or fixtures are or will be located. If 
the loan debt is being secured for the 
first time, however, the procedure for 
securing initial loans stated in para- 
graph (d)}(1)(i) of this section will be 
followed. 

(2) Security Agreements—(i) Initial 
loan. When an intitial loan-is made to 
an applicant, including to a paid-in- 
full borrower, a new security agree- 
ment will be required in all cases. The 
security agreement will be executed 
not later than the first withdrawal of 
loan funds from the supervised bank 
account or delivery of the loan check 
to the borrower. 

(ii) Subsequent toan. An additional 
security agreement will be required if 
property which is to serve as security 
for the debt is not described either 
specifically or in the printed form of 
the previous security agreement, or if 
an additional agreement it is needed to 
obtain or maintain a security interest 
in crops. 

(A) An additional security agree- 
ment may also be executed to reflect 
significant changes in security. 

(B) An additional security agree- 
ment is not necessary if the existing 
security agreement covers all types of 
chattels that will serve as security for 
the subsequent loan, describes the 
land on which the crops or fixtures 
are or will be located, and was execut- 
ed within 1 year before the crops 
which are offered as security became 
growing crops. 


When determined necessary by OGC, 
a State supplement will be issued to 
further explain when a security agree- 
ment covering crops will be required. 

(e) Describing collateral in security 
instruments. (1) Financing statements 
describe certain types of collateral. If 
items of collateral not covered in the 
printed form of the financing state- 
ment are to serve as security, they 
should be described by type or specifi- 
cally identified. 

(2) Generally, animals, birds, fish, 
etc., should be described by groups in 
the security agreement. The serial or 
other identification numbers of major 
items of equipment should be listed in 
the security agreement. If a security 
interest is to be taken in property such 


as inventory, supplies, recreation or 
other nonfarm equipment, or fixtures 
which cannot be readily described 
under the column headings of items 2 
or 3 of Form FmHA 440-4, an appro- 
priate description of such - property 
will be inserted in item 2 or 3 below 
the other property, without regard to 
the column headings. 

(3) The advice of the Office of the 
General Counsel (OGC) will be ob- 
tained as to how to describe in financ- 
ing statements and security agree- 
ments items such as grazing permits, 
milk bases, and membership or stock 
in cooperative associations. The prop- 
erty to be described in security instru- 


_ments should be reconciled with any 


existing security instruments and with 
Form FmHA 462-1, “Record of the 
Disposition of Security Property.” 

(4) After the initial security agree- 
ment is executed, and after the bor- 
rower obtains all the property which 
FmHA wants specifically described, by 
item, in the security agreement, a new 
security agreement will be executed. 

(f) Executing security instruments 
by County Office employees. The 
County Supervisor and any County 
Office employee authorized by the 
County Supervisor may execute on 
behalf of the Government any legal 
instruments necessary to obtain or 
preserve security for loans. This in- 
cludes financing statements, security 
agreements, chattel mortgages and 
similar lien instruments, as well as sev- 
erance agreements, consent and subor- 
dination agreements, affidavits and ac- 
knowledgments. 

(g) Filing or recording security in- 
struments. (1) Ordinarily, in States 
which have adopted the UCC, financ- 
ing statements may be delivered by 
hand or mailed to the filing officers 
for filing or recording when the loan is 
approved. However, when this is not 
practical, the financing statement may 
be filed at a later date, but not later 
than the first withdrawal of loan 
funds from the supervised bank ac- 
count or gelivery of the loan check to 
the borrower. If crops or other proper- 
ty of the borrower are located or will 
be located in a State other than that 
of the borrower’s residence, the 
County Office servicing the loan will 
contact the County Office in the other 
State for information as to the secur- 
ity instruments to be used and the 
place(s) of filing or recording in the 
other State. The financing statement 
will be filed or recorded as required by 
State supplements. 

(2) Security agreements will not be 
filed or recorded unless required by 
State supplements. Form FmHA 440-4 
LA or Form FmHA 440-4A LA will be 
filed or recorded in Louisiana as pro- 
vided by State supplements. 
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§§ 1941.58-1941.59 [Reserved] 


§ 1941.60 Purchase money security inter- 
est. 


A purchase money security interest 
will take priority over an earlier per- 
fected security interest if a security 
agreement is taken and a financing 
statement is filed before the purchaser 
receives possession of the property or 
within 10 days thereafter, subject to 
the following limitations: 

(a) Motor vehicles. For motor vehi- 
cles required to be licensed, any action 
necessary to obtain perfection in the 
particular State, such as having the-se- 
curity interest noted on the certificate 
of title, must be taken before the pur- 
chaser receives possession or within 10 
days. In some States, it is not neces- 
sary to file a financing statement to 
perfect a security interest in such 
motor vehicles; however, FmHA will 
always require both a security agree- 
ment and a financing statement. A 
State supplement will be issued, if nec- 
essary to set out the procedure for ob- 
taining a lien on a motor vehicle, mo- 
torboat, or any special type of secur- 
ity. 

(b) Farm equipment. A purchase 
money security interest in farm equip- 
ment costing $2,500 or less (other than 
fixtures or motor vehicles required to 
be licensed), will take priority over an 
earlier. perfected security interest if a 
security agreement is obtained, even 
though a financing statement is not 
executed or filed. FmHA, however, will 
always file a financing statement. 
State supplements will be issued, as 
necessary, to further explain the re- 
quirements for complying with this 
section. 

(c) Inventory. A purchase money se- 
curity interest in inventory will take 
priority over an earlier perfected se- 
curity interest, provided: 

(1) A security agreement is taken 
and a financing statement is filed not 
later than the time the purchaser re- 
ceives possession of the property, and 

(2) Before the purchaser takes pos- 
session of the property, written notice 
is given to the party holding the earli- 
er perfected interest that the purchase 
money creditor has acquired or ex- 
pects to acquire a purchase money se- 
curity interest in the inventory, which 
must by described by item or type. 
When determined necessary by OGC, 
a State supplement will be issued to 
further explain the requirements for 
perfecting a purchase money security 
interest in inventory. 

(d) Fixtures. A_ security interest 
taken in goods before they become fix- 
tures has priority over a security inter- 
est in the real estate to which they are 
attached. A security interest taken in 
goods after they become fixtures is 
valid against all persons later acquir- 
ing an interest in the real estate. It is 
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not valid against persons who had an 
interest in the real estate when the 
goods become fixtures, unless they ex- 
ecute a consent disclaimer or Form 
FmHA 440-26, ‘‘Consent and Subordi- 
nation Agreement,” or Form FmHA 
440-6, “Severance Agreement.” 

(e) Crops. A security interest taken 
in crops not more than 3 months 
before the crops are planted or other- 
wise become growing crops, has prior- 
ity over an earlier perfected security 
interest, if the obligation underlying 
the earlier interest was due more than 
6 months before the crops became 
growing crops. 


§§ 1941.61-1941.62 [Reserved] 


§ 1941.63 Lien search. 


(a) Required lien searches. (1) A lien 
search will be obtained at a time that 
assures that the security instruments 
give the Government the required se- 
curity, usually at the time the financ- 
ing statement (mortgage or crop 
pledge in Louisiana) is filed or record- 
ed. Lien searches may be obtained 
after the financing statement is filed, 
but never after the delivery of the 
loan check or the first withdrawal of 
loan funds from the supervised bank 
account. Form FmHA 440-13, ‘‘Report 
of Lien Search,” or other lien search 
forms will be used. 

(2) Under the UCC, lien searches are 
necessary in making subsequent loans 
if an additional financing statement is 
required; i.e., when crops or fixtures to 
be taken as security are or will be lo- 
cated on land not described in the ex- 
isting financing statement, or when 
property not covered by the financing 
statement is to be taken as security for 
the loan. f 

(3) Lien searches also may be ob- 
tained in connection with processing 
applications when the County Super- 
visor determines such searches are 
necessary on an individual case basis. 

(4) Although a lien search is not 
always required for youths who are 
minors (as defined in State supple- 
ments), the County Supervisor may 
determine that a search is necessary to 
assure the Government obtains the re- 
quired security interest. 

(b) Responsibility for obtaining lien 
searches. (1) Applicants should obtain 
and pay for lien searches. FmHA 
County Office employees may make 
lien searches (at no cost to the appli- 
cant) in exceptional cases, such as 
when no other person is available to 
provide such a service, or when experi- 
ence has shown that using the service 
available would lead to an undue delay 
in closing the loan and the delay 
would cause undue hardship to the 
borrower. 

(2) The State Director will issue a 
State supplement setting forth the re- 
quirements for lien searches, including 
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the records to be searched and the pe- 
riods to be covered. 

(3) The applicant should be _ in- 
formed of County Clerks, local attor- 
neys or other persons who will con- 
duct lien searches at a reasonable cost. 
The applicant will select the lien 
searcher. The cost of a lien search can 
be paid from the proceeds of loan 
checks. ; 


§§ 1941.64-1941.66 [Reserved] 


§ 1941.67 Additional requirements for per- 
fecting security interests. 


If necessary because of provisions in 
State statutes, leases, land purchase 
contracts, or real estate mortgages 
commonly in use, State Directors will 
issue State supplements which tell 
how to obtain a subordination agree- 
ment, certification of obligation to 
landlord, severance agreement, dis- 
claimer, and consent and subordina- 
tion agreement to perfect security in- 
terest. 

(a) Form FmHA 441-5, “Subordina- 
tion Agreement.” This form will be 
used if a subordination agreement is 
required by FmHA on crops, livestock, 
farm equipment, or other chattels. If 
Form FmHA 441-5 is not legally suffi- 
cient, a form recommended by OGC 
will be used. The time to be covered by 
the subordination agreement generally 
will be equal to the repayment period 
of the loan or for the unexpired period 
of the lease if the borrower is a 
tenant, but as a minimum will be for 
the year for which the loan is made. 

(bo) Form FmHA 441-17, “Certifica- 
tion of Obligation To Landlord.” This 
form may be used instead of obtaining 
a subordination agreement if: 

(1) It appears that the applicant is 
not financially obligated to the land- 
lord except for rent for the lease year 
and will not incur other obligations to 
the landlord during that year, and 

(2) A State supplement authorizing 
the use of Form FmHA 441-17 in such 
cases has been issued. 

(c) Form FmHA 440-6, “Severance 
Agreement.” Form FmHA 440-6 will be 
completed when loan funds are used 
to purchase property or refinance 
debts on property that is or may 
become a fixture. 

(1) State Directors will issue State 
supplements which specify when a sev- 
erance agreement is required under 
State law, whether the severance 
agreement should be filed or recorded, 
and whether the spouse of the borrow- 
er and the spouse(s) of the other 
party(ies) of interest will be required 
to execute the severance agreement. 
These supplements will tell FmHA em- 
ployees what actions to take to pre- 
vent the property from becoming part 
of the real estate. Directions for sever- 
ing the property after it has become 
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attached to the real estate will also be 
included. 

(2) Severance agreements will be ex- 
ecuted no later than the date the 
property purchased with loan funds is 
delivered to the farm. Where a loan is 
made to refinance debts on property, 
the. severance agreement must be ex- 
ecuted before the release of funds to 
the creditor. 

(d) Form FmHA 440-26, “Consent 
and Subordination Agreement.”’ Unless 
otherwise provided by a State supple- 
ment, this form rather than a sever- 
ance agreement will be used in UCC 
States when a security interest is 
taken in property after it has become 
a fixture. 

(1) If a debt on an item which has al- 
ready become a fixture is being refi- 
nanced, consent and subordination 
agreements will be signed before re- 
leasing loan funds to the creditor. In 
all other cases in which a security in- 
terest is being taken on an item that 
already has become a fixture, consent 
and subordination agreements will be 
signed no later than the time of loan 
closing. 

(2) Consent and subordination agree- 
ments will be taken only in those cases 
in which the fixture is placed on the 
real estate before the financing state- 
ment and security agreement covering 
the fixture have been executed, or 
before the financing statement is filed, 
- or before the request for obligation of 
funds is signed by the loan approving 
official. 


§ 1941.68-1941.70 [Reserved] 


§ 1941.71 Fees. 


The borrower will pay all fees for 
filing or recording financing state- 
ments, mortgages, or other legal in- 
struments and will pay all notary and 
lien search fees incident to loan trans- 
actions. Payment will be made from 
personal funds or from the proceeds of 
the loan. Whenever FmHA employees 
accept cash to pay for filing or record- 
ing fees or for the cost of making a 
lien search, Form FmHA 449-12, “Ac- 
knowledgment of Payment for Record- 
ing, Lien Search, and Releasing Fees,” 
will be executed. FmHA employees 
will make it clear to the borrower that 
any fee so accepted is not received by 
the Government as a payment on the 
borrower's debt, but is accepted only 
for paying the recording, filing, or lien 
search fees on behalf of the borrower. 


§ 1941.72-1941.74 [Reserved] 


§ 1941.75 Retention and use of security 
agreements. 


Original executed security agree- 
ments will not be altered or destroyed, 
and will remain in the case file when 
new security agreements are taken. 
Changes in security property will be 
noted only on the work copy. When an 
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additional security agreement covering 
all collateral for the debt is taken, the 
work copy of the previous security 
agreement may be destroyed. 


”§ 1941.76-1941.78 [Reserved] 


§ 1941.79 Future advance and after-ac- 
quired property clauses. 


The future advance and after-ac- 
quired property clauses of security 
agreements will be considered valid in 
all respects in UCC States unless oth- 
erwise provided in a State supplement. 

(a) Future advance clause. A proper- 
ly prepared, executed, and filed or re- 
corded FmHA financing statement 
and a properly prepared and executed 
FinHA security agreement give FmHA 
a security interest in the property de- 
scribed. This security interest covers 
future loans, advances, and expendi- 
tures, as well as any other FmHA 
debts evidenced by notes and any ad- 
vances. or expenditures for debts evi- 
denced by such notes. However, when 
a borrower’s indebtedness is paid in 
full, a new security agreement must be 
taken in all cases to secure an initial 
loan made following the payment in 
full. 

(bo) After-acquired froperty clause. 
After a security interest is acquired in 
certain property, any property (except 
fixtures) acquired which is of the 
same type as that described in the fi- 
nancing statement and security agree- 
ment will also serve as security for the 
debt. The after-acquired property 
clause in the security agreement will 
encumber crops grown on the land de- 
scribed in the security agreement and 
financing statement, provided the 
crops are planted or otherwise become 
growing crops within 1 year of the ex- 
ecution date of the security agree- 
ment, or within such other period as 
provided in a State supplement. 
FmHA after-acquired security inter- 
ests take priority over other security 
interests perfected after the FmHA fi- 
nancing statement is filed, except as 
stated in § 1941.60. 

(c) State supplements. A State sup- 
plement concerning future advance 
and after-acquired property clauses 
will set forth requirements for filing 
or recording security instruments in 
that State. This will assist County Su- 
pervisors in other States who request 
such information in accordance with 
§ 1941.57(g). A State supplement will 
also be issued when OGC determines 
that it is needed to reflect any amend- 
ments made to a State’s UCC. 


§§ 1941.80-1941.83 [Reserved] 


§ 1941.84 Real estate security, title clear- 
ance and closing requirements. 


(a) Basic security and additional se- 
curity. Real estate is considered “basic 
security” when the amount of the loan 
exceeds the equity in chattel security 


by more than $10,000, and is consid- 
ered “additional security” in all other 
cases. 

(1) Basic Security. Basic security is 
all equipment (including fixtures in 
UCC States), and foundation herds, 
and flocks which secure FmHA loans 
and which serve as the basis for the 
farming or other operation. Basic se- 
curity includes any equipment or ani- 
mals which are acquired to replace 
previously held equipment or animals. 
It includes animals sold as a result of 
the normal culling process, unless the 
borrower has replacements to main- 
tain long range production levels, and 
animals or birds sold when a borrower 
plans to significantly reduce the level 
of livestock operation. It also includes 
real estate when more than $10,000 
equity in the real estate is needed as 
security for refinancing. 

(2) Additional Security. The term 
“additional security” includes all se- 
curity property not considered basic 
security, and which is not normally 
sold in operating the farm or other 
business but which was taken as secur- 
ity in the early life of the loan or 
which was taken as security when the 
loan became inadequately secured. 

(b) Title clearance and closing re- 
quirements—(1) Loans over $10,000 (or 
EM or EE loans over $25,000). When 
real estate is taken as basic security 
title clearance is required. 

(2) Other loans. For loans of $10,000 
or less, (or EM of EE loans of $25,000 
or less), and loans for which real 
estate is taken as additional security 
only, a certification of ownership and 
verification of equity in real estate is 
required. Certification of ownership 
may be in the form of a notarized affi- 
davit which is signed by applicant, 
names the record owner of the real 
estate in question and lists the bal- 
ances due on all known debts against 
the real estate. Whenever the County 
Supervisor is uncertain of the. record 
owner or debts against the real estate 
security, a title search will be required. 

(3) When real estate is taken as basic 
security, title clearance and loan clos- 


’ ing requirements will be carried out in 


accordance with Part 1807 of this 
chapter (FmHA Instruction 427.1). 

(4) If any prior liens against the real 
estate offered as security contain pro- 
visions (such as future advance clauses 
not limited to a specific amount) that 
could jeopardize either the security 
position of the Government or the ap- 
plicant’s ability to meet the obliga- 
tions of the prior liens and FmHA 
loan, the prior lienholders involved 
must agree in writing, before the loan 
is closed, to modify, waive, or subordi- 
nate such objectionable provisions. 

(5) If a lien is to be taken on real 
estate which is already. subject to a 
lien, and if State law allows a prior 
lienholder to foreclose on a loan 
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(under power of sale or otherwise) 
without notifying a junior lienholder 
of the foreclosure proceedings, the 
prior lienholders must agree, in writ- 
ing, to give FmHA advance notice of 
all foreclosure proceedings and of any 
assignment of the mortgage. 

(6) Each real estate lien will be 
taken on Form FmHA 427-1 (State), 
“Real Estate Mortgage for ———,” 
unless a State supplement requires the 
use of another form. 

(7) If the real estate offered as se- 
curity is held under a purchase con- 
tract, the following conditions must 
exist: 

(i) The applicant must be able to 
provide a mortgageable interest in the 
real estate. 

(ii) The applicant and the purchase 
contract holder must agree in writing 
that any insurance proceeds received 
to compensate for real estate losses 
will be used only to replace or repair 
the damaged real estate. If necessary, 
the applicant will negotiate with the 
purchase contract holder to arrive at a 
new contract without any provisions 
objectionable to either FmHA or the 
lender. 

(iii) If a satisfactory contract of sale 
cannot be negotiated or if the pur- 
chase contract holder refuses to agree 
to apply the insurance proceeds 
toward the repair or replacement of 
the real estate and wants to retain 
some of the proceeds as an extra pay- 
ment on the balance owed, the appli- 
cant will make every effort to refi- 
nance the existing purchase contract. 

(iv) The purchase contract must not 
be subject to summary cancellation on 
default and must not contain any 
other provisions which might jeopar- 
dize either the Government’s security 
position or the borrower’s ability to 
repay the loan. 

(v) The contract holder must agree, 
in writing, to give the Government 
notice of any breach by the purchaser, 
and must also agree to give the Gov- 
ernment the option to rectify the con- 
ditions which amount to a breach 
within 30 days. The 30 days begin to 
run on the day the Government re- 
ceives the written notice of the 
breach. 


§ 1941.85-1941.87 [Reserved] 


§ 1941.88 Insurance. 


Insurance for property, public liabil- 
ity, and crops should be obtained 
before loan or at the time of closing. 

(a) Chattel property. Borrowers 
should be encouraged to carry insur- 
ance on chattel property, including 
growing crops, which serves as security 
for a loan and on other chattel or real 
property, in order to protect them- 
selves against losses resulting from 
hazards existing in an area. It is espe- 
Cially desirable that insurance be ob- 
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tained by applicants who receive large 
loans and have considerable chattel 
property including feed, supplies, and 
inventory centrally stored over an ex- 
tended period. Such insurance may be 
required by the loan approval official 
in individual cases-or by a State sup- 
plement. ‘ 

(b) Real estate. If essential insurable 
buildings are located on the property, 
or improvements are to be made to ex- 
isting buildings, the applicant, when 
required, will provide adequate proper- 
ty insurance coverage at the time of 
the loan closing or as of the date ma- 
terials are delivered to the property, 
whichever is appropriate. Real proper- 
ty insurance will not be required when 
a real estate appraisal report shows 
that both the present market value of 
the land (after deducting the value of 
buildings) and the owner's equity in 
the land exceed the amount of the 
debt, including the debt for the loan 
being made. However, the applicant 
will be encouraged to carry insurance. 
If insurance claims for loss or damage 
to buildings to be replaced or repaired 
with loan funds are outstanding at the 
time the. loan is approved, the appli- 
cant will be required to agree in writ- 
ing that when settlement of these is 
made, the proceeds wili be used to re- 
place or repair buildings, to apply to 
debts secured by prior liens, or to 
apply to the OL loan being made. 
However, when only a crop lien is 
taken as security, the borrower will be 
required to carry Federal or other type 
of Crop Insurance during the repay- 
ment period of such loan(s), if such in- 
surance is available. 

(c) Public liability and property 
damage. Borrowers, including youths, 
receiving loans for farm, recreational, 
or nonfarm enterprises should be ad- 
vised of the possibilities of incurring li- 
ability and encouraged to obtain 
public liability and property damage 
insurance, including insurance on a 
customer’s property in the custody of 
the borrower. 

(d) Mortgage clause. When insurance 
is required on property serving as se- 
curity, Form FmHA 426-2, ‘“‘Property 
Insurance Mortgage Clause (Without 
Contribution),” or a standard mort- 
gage clause in general use in the area 
will be attached to or printed in the 
policy and will show the United States 
of America (Farmers Home Adminis- 
tration) as mortgagee or secured 
party. 


§§ 1941.89-1941.91 [Reserved] 


§ 1941.92 Check delivery. 


The County Supervisor will receive 
and deliver loan checks. On receipt of 
a loan check, and after arrangements 
have’ been completed for loan closing, 
the applicant will be promptly notified 
on Form FmHA 440-8, “Notice of 
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Check Delivery.” Loan funds will be 
disbursed in accordance with Part 1803 
of this chapter (FmHA Instruction 
402.1). 


§ 1941.93 [Reserved] 


§ 1941.94 Supervised bank accounts. 


If a supervised bank account is re- 
quired, loan funds will be deposited 
following loan closing. Supervised 
bank accounts will be established in 
accordance with Part 1803 of this 
chapter (FmHA Instruction 402.1). 


§ 1941.95 [Reserved] 


§ 1941.96 Changes in use of loan funds. 


(a) Approval of changes. County Su- 
pervisors, or their delegates, are au- 
thorized to approve changes in the 
purposes for which loan funds are to 
be used provided: 

(1) The change is consistent with au- 
thorities, policies and limitations for 
making.loans, and 

(2) The change will not adversely 
affect either the workings of an on- 
going operation or the Government’s 
interest. 

(b) Recording’ changes. When 
changes are made in the use of loan 
funds, the installments on Form 
FmHA 1940-17, ‘Promissory Note,” 
will not be revised nor will a corrected 
Form FmHA 441-7, “OL-EM and 
other Credit Analysis,’’ be prepared. 
When funds loaned for the purchase 
of capital goods are to be used for 
annual recurring production expenses, 
the funds will be repaid in accordance 
with the terms for such uses in Sub- 
part A of this part. Appropriate 
changes with respect to the repay- 
ments will be made in Table K of 
Form FmHA 431-2, “Farm and Home 
Plan,” and initialed by the borrower. 
Appropriate notations will be made in 
the “Supervisory and Servicing Ac- 
tions” section of the Management 
System Card. 


§§ 1941.97-1941.100 [Reserved] 


PART 1943—FARM OWNERSHIP, SOIL 
AND WATER AND RECREATION 


Subpart A—Insured Farm Ownership Loan 
Policies, Procedures, and Authorizations 
Sec. 
1943.1 
1943.2 
1943.3 
1943.4 


Introduction 

Objectives. 

Management assistance. 

Definitions. 

1943.5 [Reserved] 

1943.6 Credit elsewhere. 

1943.7-1943.9 [Reserved] 

1943.10 Preference. 

1943.11 Receiving and processing applica- 
tions. 

1943.12 Farm ownership loan eligibility re- 
quirements. 

1943.13-1943.15 [Reserved] 

1943.16 Loan purposes. 

1943.17 Loan limitations. 
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Sec. 

1943.18 Rates and terms. 

1943.19 Security. 

1943.20-1943.22 [Reserved] 

1943.23 General provisions. 

1943.24 Special requirements. 

1943.25. Options, planning and appraisals. 

1943.26 Planning and performing farm de- 
velopment. 

1943.27 Relationship with other lenders. 

1943.28 FmHA loans simultaneous with 
other lenders 

1943.29 Relationship with other FmHA 
loans and guaranteed or economic emer- 
gency loans. 

1943.30 County Committee certification. 

1943.31 (Reserved] 

1943.32 Loan docket processing and forms. 

1943.33 Loan approval or disapproval. 

1943.34 Requesting title service and accept- 
ing option. 

1943.35 Action after loan approval. 

1943.36-1943.37 (Reserved) 

1943.38 Loan closing actions. 

1943.39-1943.41 [Reserved] 

1943.42 Servicing. 

1943.43 Subsequent FO loans. 

1943.44 Subordinations. 

1943.45-1943.49 [Reserved] 

1943.50 State supplements. 

ExuHisit A: Farmers Hore Administration 
Loans to Entrymen on Unpatented 
Public Lands. 

AvuTHORITY: 7 U.S.C. 1989; 5 U.S.C. 301; 
delegation of authority by the Sec. of Agri., 
7 CFR 2.23; delegation of authority by the 
Asst. Sec. for Rural Development 7 CFR 
2.70. 


Subpart A—Insured Farm Ownership 
Loan Policies, Procedures and Au- 
thorizations 


§ 1943.1 


This Instruction outlines the poli- 
cies, procedures and authorizations for 
making Farm Ownership (FO) loans 
under the Consolidated Farm and 
Rural Development Act, as amended. 
It is the policy of this agency to make 
loans to any otherwise qualified appli- 
cant without regard to race, color, reli- 
gion, sex, marital status or national 
origin. Exhibit A provides instructions 
for making loans to entrymen on un- 
patented public lands. 


§ 1943.2 Objectives. 


The basic objectives of the Farmers 
Home Administration (FmHA) in 
making FO loans are to assist eligible 
applicants to become owner-operators 
of family farms, to make efficient use 
of land, labor and other resources, to 
carry on sound and successful oper- 
ations on the farm, and to enable farm 
families to have a reasonable standard 
of living. The operations may include 
establishment or enlargement of non- 
farm enterprises to supplement the 
farm income. These objectives will be 
accomplished through the extension 
of credit and supervisory assistance, 
recognizing the need for additional 
he!p to limited resource farmers. 


Introduction. 
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§ 1943.3 Management assistance. 


Supervision will be provided borrow- 
ers to the extent necessary to achieve 
the objectives of the loan and to pro- 
tect the interests of the Government 
in accordance with Subpart B of Part 
1924 of this chapter. Such assistance 
consists of farm, home and nonfarm 
planning, recordkeeping; analyzing the 
farm and any nonfarm business; and 
giving management advice. 


§ 1943.4 Definitions. 


(a) Approval official. A field official 
who has been delegated loan and 
grant approval authorities within ap- 
plicable loan programs, subject to the 
dollar limitations contained in Tables 
available in any FmHA Offfice. 

(b) Cooperative. An entity which has 
farming as its .purpose and whose 
members have agreed to share the 
profits of the farming enterprise. The 
entity must be recognized as a farm 
cooperative by the laws of the State(s) 
in* which the entity will operate a 
farm. 

(c) Corporation. For the purposes of 
this regulation, a private domestic cor- 
poration created and organized under 
the laws of State(s) in which the 
entity will operate a farm. 

(d) Family farm. A farm which: 

(1) Will produce agricultural com- 
modities for sale in sufficient quanti- 
ties so that it is recognized in the com- 


munity as a farm rather than a rural 


residence. 

(2) Will provide enough agricultural 
income by itself, including rented 
land, or together with any other de- 
pendable income, to enable the bor- 
rower to: 

(i) Pay necessary family and operat- 
ing expenses; 

(ii) Maintain essential chattel and 
real property; and 

(iii) Pay debts. 

(3) Is managed by: 

(i) The borrower, when a loan is 
made to an individual. 

(ii) The members, stockholders or 
partners responsible for operating the 
farm when a loan is made to a cooper- 
ative, corporation or partnership. 

(4) Has a substantial amount of the 
labor requirements for the farm and 
nonfarm enterprise provided by: 

(i) The borrower and any family for 
a loan made to an individual. 

(ii) The members, stockholders or 
partners who are responsible for oper- 
ating the farm, and the families of 
these members, stockholders or part- 
ners, for a loan made to a cooperative, 
corporation or partnership. 

(5) May require a reasonable amount 
of full-time hired labor and seasonal 
labor during peakload periods. 

(e) Farm. A tract or tracts of land, 
improvements and other appurte- 
nances considered to be farm property 
which is used or will be used in the 


production of crops or livestock. This 
includes the production of aquatic or- 
ganisms under a controlled or selected 
environment owned or operated by the 
applicant or borrower. It will also in- 
clude a residence which, although 
physically separate from the farm 
acreage, is ordinarily treated as part of 
the farm in the local community. 

({) Fish farming. The production of 
fish, mollusks, or crustaceans (or other 
invertebrates) under controlled condi- 
tions in ponds, lakes, streams, or simi- 
lar holding areas. This involves feed- 
ing, tending, harvesting and other ac- 
tivities as are necessary to properly 
raise and market the products. 

(g) Limited Resource applicant. An 
applicant -who is a farmer or rancher 
and is an owner or operator of a small 
or family farm (a small farm is a mar- 
ginal family farm), including a new 
owner or operator, with a low income 
who demonstrates a need to maximize 
farm or ranch income. A limited re- 
source applicant must meet the eligi- 
bility requirements for a farm owner- 
ship or operating loan, but due to low 
income, cannot pay the regular inter- 
est rate on such loans. Due to the com- 
plex nature of the problems facing 
this: applicant, special help will be 
needed and more supervisory assist- 
ance will be required to assure reason- 
able prospects for success. The appli- 
cant may face such problems as under- 
developed managerial ability, limited 
education, low-producing farm due to 
lack of development or improved pro- 
duction practices and other related 
factors. The applicant will not have 
nor expect to obtain, without the spe- 
cial help and low-interest loan, the 
income needed to have a reasonable 
standard of living when compared to 
other residents of the community 

(h) Majority interest. Any individual 
or a combination of individuals owning 
more than a 50 percent interest in a 
cooperative, corporation or partner- 
ship. 

(i) Market value. The amount which 
a willing buyer would pay a willing but 
not forced seller in a completely vol- 
untary sale. 

(j) Mortgage. Any form of security 
interest or lien upon any rights or in- 
terest in real property of any kind. In 
Louisiana and Puerto Rico the term 
“mortgage” also refers to any security 
interest in chattel property. 

(k) Nonfarm enterprise. Any busi- 
ness enterprise, including recreation, 
which provides income to supplement 
farm income. It must provide goods or 
services for which there is a need and 
a reasonably reliable market. 

(1) Partnership. An entity consisting 
of individuals who ‘have agreed to op- 
erate a farm. The entity must be rec- 
ognized as a partnership by the laws 
of the State(s) in which the entity will 
operate a farm and must be author- 
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ized to own both real and personal 
property and to incur debts in its own 
name. 

(m) Security. Property of any kind 
subject to a real or personal property 
lien. Any reference to collateral or se- 
curity property shall be considered a 
reference to the term security. 

(n) State or United States. The 
United States itself, each of the sever- 
al States, the Commonwealth of 
Puerto Rico, the Virgin Islands of the 
United States, Guam, American 
Samoa, and the Commonwealth of the 
Northern Mariana Islands. 


§ 1943.5 [Reserved] 


§ 1943.6 Credit elsewhere. 


The applicant shall certify in writing 
-on the appropriate forms, and the 
County Supervisor shall determine, 
that adequate credit elsewhere is not 
available to finance the applicant’s 
actual needs at reasonable rates and 
terms, taking into consideration pre- 
vailing private and cooperative rates 
and terms in the community in or near 
where the applicant resides for loans 
for similar purposes and periods of 
time. 

(a) When based on the County Su- 
pervisor’s knowledge of other lender 
programs, the review of the applica- 
tion indicates there is no possibility 
for the applicant to obtain the credit 
needed from other lender(s), this con- 
clusion and the basis for it will be re- 
corded in the running record and fur- 
ther checks will not be necessary. 

(b) If the County Supervisor ques- 
tions whether or not the applicant is 
able to obtain the credit needed from 
other agricultural lenders in the area, 
such lenders will be contacted and the 
findings recorded in the running 
record. 

(c) If the County Supervisor receives 
letters or other written evidence from 
a lender(s) indicating that the appli- 
cant is unable to obtain satisfactory 
credit, these will be included in the 
loan docket. 

(d) Property and interest in property 
owned and income received by an indi- 
vidual applicant, a cooperative and its 
members as individuals, a corporation 
and its stockholders as individuals, 
and a partnership and its members as 
individuals will be considered and used 
by an applicant in obtaining credit 
from other sources. 


§§ 1943.7-1943.9 [Reserved] 


§ 1943.10 Preference. 


Preference will be given as between 
applications on file at the same time 
when it appears that available funds 
will be inadequate to meet the needs 
of all applicants in the following cases: 

(a) An application from a veteran as 
defined in Subpart A of Part 1801 of 
this chapter (FmHA Instruction 410.1) 
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will be given preference over one from 
a nonveteran. 

(b) An application for a loan for land 
purchase from an applicant who is (1) 
married or has a dependent family, or 
(2) an owner of livestock and farm im- 
plements necessary to successfully 
carry on farming operations, or (3) 
able to make downpayments will be 
given preference over one from an ap- 
plicant who does not meet any of 
these criteria. 


§ 1943.11 Receiving and processing appli- 
cations. 


(a) Applications for FO loans will be 
received and processed as outlined in 
Subpart A of Part 1801 of this chapter 
(FmHA Instruction 410.1). 

(b) If the applicant is a cooperative, 
corporation, or partnership the follow- 
ing information will be obtained and 
included in the loan docket: 

(1) A complete list of members, 
stockholders, or partners showing the 
address, citizenship, principal occupa- 
tion, and the number of shares and 
percentage of ownership or of stock 
held in the cooperative or corporation 
by each or the percentage of interest 
held in the partnership by each. 

(2) A current personal financial 
statement from each of the principal 
members of a cooperative, partners of 
a partnership or stockholders of a cor- 
poration. For this purpose, a principal 


‘is one owning or controlling as much 


as 10 percent of the ownership, stock 
or interest of a cooperative, corpora- 
tion, or partnership. If no member, 
partner, or stockholder owns or con- 
trols as much as 10 percent, each 
member, partner, or stockholder will 
be considered as a principal. Any other 
member, partner or stockholder whose 
financial statement, in the judgment 
of the loan approval official, would be 
pertinent to a consideration of the fi- 
nancial strength of the cooperative, 
corporation or partnership will also be 
required to provide personal financial 
statements. 

(3) A current financial statement 
from the cooperative, corporation, or 
partnership itself. 

(4) A copy of the cooperative’s cor- 
poration’s charter, or any partnership 
agreement, any articles of incorpora- 
tion and bylaws, any certificate or evi- 
dence of current registration (good 
standing) and a resolution(s) adopted 
by the Board of Directors or members 
or stockholders authorizing specified 
officers of the cooperative, corpora- 
tion, or partnership to apply for and 
obtain the desired loan and execute re- 
quired debt, security and other instru- 
ments and agreements. 

(5) A copy of any written lease, con- 
tract, or agreement entered into by 
the cooperative, corporation, or part- 
nership which may be pertinent to a 
consideration of its application. 
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§ 1943.12 Farm ownership loan eligibility 
requirements. 


(a) An individual must. (1) Be a citi- 
zen of the United States (see § 1943.4 
(n) for the definition of “United 
States”’). 

(2) Possess the legal capacity to 
incur the obligations of the loan. 

(3) Have sufficient training or farm- 
ing experience to assure reasonable 
prospects of success in the proposed 
operation. 

(4) Need to rely on farm income and 
any other income to provide a level of 
living comparable to that considered 
reasonably adequate for the area. In 
making this determination, the 
County Committee should consider: 

(i) Any special applicant circum- 
stances such as size of family, health, 
and education. 

(ii) The estimated typical income of 
reasonably successful residents in the 
area. . 

(iii) Whether the off-farm work will 
interfere with the successful operation 
of the farm. 

(iv) That the guidelines listed in 
paragraphs (a)(1) (i), (ii) and (iii) of 
this section are provided to permit 
county committees to use judgment on 
individual cases. They are not intend- 
ed to prevent making loans to an ap- 
plicant who already has off-farm 
income that is typical of other reason- 
ably successful residents in the area 
when that income as shown by a typi- 
cal year Farm and Home Pian, will be 
reduced or end not later than three 
full crop years after the loan is closed. 

(5) Have the character. (as related 
solely to debt repayment ability and 
reliability), managerial ability and in- 
dustry to carry out the proposed oper- 
ation. : 

(6) Honestly try to carry out the 
conditions and terms of the loan. 

(7) Be unable to obtain sufficient 
credit elsewhere to finance actual 
needs at reasonable rates and terms, 
taking into consideration prevailing 
private and cooperative rates and 
terms in the community in or near 
which the applicant resides for loans 
for similar purposes and periods of 
time. 

(8) Be the owner-operator of not 
larger than a family farm after the 
loan is closed (in the case of a limited 
resource applicant see § 1943.4 (g)). 

~(b) A cooperative, corporation or 
partnership must. (1) Be unable to 
obtain sufficient credit elsewhere to fi- 
nance actual needs at reasonable rates 
and terms, taking into account prevail- 
ing private and cooperative rates and 
terms in or near the community for 
loans for similar purposes and periods 
of time. This applies to the entity and 
all of its members, stockholders, or 
partners, as individuals. 

(2) Be controlled by farmers or 
ranchers engaged primarily and direct- 
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ly in farming or ranching in the 
United States after the loan is made. 

(3) Consist of members, stockhold- 
ers, or partners who do not as individ- 
uals have an individual FO, SW, RL or 
OL loan and are not members of an- 
other entity or have an interest in an- 
other entity that has an FO, SW, RL 
or OL loan. 

(4) If the members, stockholders, or 
partners holding a majority interest 
are related by marriage (that is, the 
legal union of a man and woman as 
husband and wife) or blood: 

(i) They must be citizens of the 
United States (see § 1943.4(n) for the 
definition of ‘‘United States”). 

(ii) They must have sufficient train- 
ing or farming experience to assure 
reasonable prospects of success in the 
proposed operation. 

(iii) They and the entity itself must 
have the character (as related solely 
to debt repayment ability_and reliabil- 
ity), managerial ability and industry 
necessary to carry out the proposed 
operation. 

(iv) They and the entity itself will 
honestly try to carry out the condi- 
tions and terms of the loan. 

(v) At least one member, stock- 
holder, or partner must operate the 
family farm. . 

(vi) The entity must own and oper- 
ate the farm and be authorized to do 
so in the State(s) in which the farm is 
located. 

(5) If the members, stockholders, or 
partners holding a majority interest 
are not related by marriage or blood: 

(i) The requirements of paragraphs 
(b)(4) (i) through (iv) of this section 
must be met. 

(ii) They and the entity itself must 
own and operate the family farm. 

(iii) The entity must own and oper- 
ate the farm and be authorized to do 
so in the State(s) in which the farm is 
located. 

(6) If applying as a limited resource 
applicant, as defined in § 1943.4 (g): 

(i) The requirements of paragraphs 
(b)(4) Gi) through (iv) of this section 
must be met. 

(ii) The entity and all the members, 
stockholders, or partners must own or 
operate a small or family farm and at 
least one member, stockholder, or 
partner must operate the farm. 

(iii) The entity must be authorized 
to carry on the activities for which fi- 
nancial assistance is being sought. 


§§ 1943.13-1943.15 [Reserved] 


§ 1943.16 Loan purposes. 


Loans that are consistent with all 
Federal, State and local environmental 
quality standards may be made to: 

(a) Purchase or enlarge a farm, in- 
cluding any land for recreation or 
other nonfarm enterprise. This may 
include: 


RULES AND REGULATIONS 


(1) Purchasing easements and rights- 
of-way needed to operate the farm or 
nonfarm enterprise. 

(2) An applicant’s portion of the cost 
of land which is being subdivided. 

(3) Making a downpayment on the 
purchase of land under the following 
conditions: 

(i) A deed is obtained by the borrow- 
er and the unpaid balance on the loan 
is secured by a note and mortgage or 
an acceptable land purchase contract 
or similar instrument. 

(ii) The applicant can meet the loan 
terms under normal farm conditions. 

(iii) The conditions and the require- 
ments of any prior mortgage or con- 
tract meet the FO security require- 
ments for taking a junior lien. 

(iv) A purchase contract is signed 
which obligates the purchaser to pay 
the purchase price, gives the purchas- 
er the rights of present possession, 
control, and beneficial use of the prop- 
erty, and entities the purchaser to a 
deed upon paying all or a specific part 
of the purchase price. 

(b) Construct, buy, or improve build- 
ings and facilities needed on the appli- 
cant’s farm, including: 

(1) The construction of an essential 
farm dwelling and service buildings of 
modest design and cost, including fa- 
cilities and structures for nonfarm en- 
terprise uses or fish farming such as 
docks, fish hatcheries, shooting blinds, 
refreshment or marketing stands, 
processing or assembly plants, sales 
buildings, repair shops, lodging facili- 
ties, trailer parks, picnic areas, target 
ranges, tennis courts, shuffleboard 
courts, golf driving ranges, campsites, 
and modest rental housing. For dwell- 
ing improvement or construction, con- 
sideration may be given to additional 
space required for facilities used for 
food preparation and storage, vehicle 
storage, or laundry and office space, 
the size and cost of which will not 
exceed that owned by typical family 
farmers in the area. 

(2) The improvement, alteration, 
repair, replacement, relocation, or pur- 
chase and transfer of such essential 
dwellings and service buildings, facili- 
ties, structures and fixtures. that 
become part of the real estate or cus- 
tomarily pass with the farm when it is 
sold. This includes pollution control 
and energy saving devices. 

(c) Provide land and water develop- 
ment, pollution control and energy 
saving measures, acquire water sup- 
plies and rights, and promote the use 
and conservation essential to the oper- 
ation of the farm and any nonfarm en- 
terprise facilities. This includes provid- 
ing fencing, drainage and irrigation fa- 
cilities, basic applications of lime and 
fertilizer, and facilities for land clear- 
ing. This also includes establishing ap- 
proved forestry practices, fish ponds, 
trails and lakes; improving orchards; 


\ 


and establishing and imprceving perma- 
nent hay or pasture. Sources of water 
may be located outside the land owned 
provided appropriate rights or ease- 
ments are obtained to ensure that the 
water and rights will pass with the 
farm when it is sold. The funds for 
land and water development may in- 
clude the costs of machinery and 
equipment needed to do the develop- 
ment only when the total cost of the 
development and machinery or equip- 
ment would not exceed the cost of 
hiring someone to do the development 
work. Also, loan funds may be used to 
pay that part of the cost of facilities, 
improvements and “practices” which 
will be paid for in connection with par- 
ticipation in such programs as the Ag- 
ricultural Conservation or Great 
Plains programs only when such costs 
cannot be covered by purchase orders 
or assignments to material suppliers or 
contractors. If loan funds are ad- 
vanced and the portion of the pay- 
ment for which the funds were ad- 
vanced is likely to exceed $1,000, the 
applicant will assign the payment to 
FmHA. 

(1) Funds may be used to pay for de- 
velopment costs on land owned with 
defective title (see § 1943.19 (b)) or on 
land in which the applicant owns an 
undivided interest, provided: 

(i) The amount of loan funds used 
on such land is limited to $25,000; 

(ii) There is adequate security for 
the loan; and 

(iii) The tract with defective title or 
undivided interest is not to be included 
in the appraisal report. 

(2) Funds may be used to pay for de- 
velopment costs on land leased by the 
applicant provided: 

(i) The terms of the lease are such 
that there is reasonable assurance the 
applicant will have use of the improve- 
ment over its useful life; 

(ii) A written lease provides for pay- 
ment to the tenant or assignee of any 
unexhausted value of the improve- 
ment if the lease is terminated; 

(iii) There is adequate security for 
the loan; and 

(iv) The amount of loan funds used 
for improvements on leased land will 
not exceed $10,000. 

(d) Refinance debts subject to the 
following: 

(1) The applicant’s present creditors 
will not furnish credit at rates and 
terms the applicant can meet. 

(2) The County Supervisor, by con- 
tracting the appropriate lender, veri- 
fies and documents either in the run- 
ning record or by letter from the 
lender, the need to refinance all se- 
cured debts and major unsecured 
debts. The unpaid balance on the 
debts to be refinanced will also be veri- 
fied. 

(3) FmHA debts, including FmHA 
guaranteéd loans, will not be refi- 
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nanced unless such refinancing is nec- 
essary to enable borrowers to continue 
farming. The State Director’s consent 
is required before FO funds can be 
used to refinance other FmHA debts. 


(e) Pay reasonable expenses inciden- . 


tal to obtaining, planning, closing and 
making the loan, such as fees for legal, 
architectural and other technical serv- 
ices, and first year insurance premi- 
ums, which are required to be paid by 
the borrower and which cannot be 
paid from other funds. Loan funds 
also may be used to pay the borrower's 
share of Social Security taxes for 
labor hired by the borrower in connec- 
tion with land.and building develop- 
ment. 

(f) Finance a nonfarm enterprise 
when it will provide another source of 
necessary income even though the 
owned or purchased acreage for such 
enterprise is not physically located on 
the farmland. 


§ 1943.17 Loan limitations. 


An FO loan will not be approved if: 

(a) The borrower has outstanding 
FO, Soil and Water (SW) or Recrea- 
tion (RL) loans, and making the re- 
quested loan will cause the borrower’s 
total unpaid principal indebtedness to 
exceed the lesser of $200,000 or the 
market value of the farm or other se- 
curity. 

(1) The State Director or a Farmer 
Programs staff member may deter- 
mine that the market value is differ- 
ent from the appraiser’s recommended 
market value. 

(2) The basis for changing the rec- 
ommended market value must be do- 
cumented in the comments section of 
the appraisal report and initialed by 
an employee who has been delegated 
authority to appraise farms. 

(b) The noncontiguous character of 
a farm containing two or more tracts 
is such that an efficient farming oper- 
ation and nonfarm enterprise cannot 
be conducted due to the distance be- 
tween tracts or due to inadequate 
rights-of-way or public roads between 
tracts. 

(c) The limitation fund in § 1943.29 
(d) is not exceeded. 


§ 1943.18 Rates and terms. 


(a) Amortization period. Sach loan 
will be scheduled for repayment over a 
period not to exceed 40 years from the 
date of the note or such shorter period 
as may be necessary to assure that the 
loan will be adequately secured, taking 
into account the probable depreciation 
of the security. 

(b) Deferred payments. (1) Borrowers 
are expected to pay all interest that 
becomes due on their loans. However, 
if necessary, principal and interest 
payments may be deferred up to three 
installments from the date of the 
note. The deferral will never extend 
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beyond the final due date of the note. 
An applicant will be expected to repay 
some interest each year beginning the 
first year and full payments will be 
scheduled at the earliest date the 
Farm and Home Plan indicates they 
can be paid. The applicant will be ad- 
vised to make payments on the loan as 
soon as the applicant has repayment 
ability even though the _ deferral 
period has not expired. The use of de- 
ferral authority wll generally involve 
beginning farmers, applicants with 
limited income and resources and ap- 
plicants who have had production and 
economic losses because of natural or 
ecomomic conditions. Bearing in mind 
the above limitations, deferred pay- 
ments may be authorized under the 
following conditions: 

(i) The initial Farm and Home Plan 
Business Analysis-Nonagricultural En- 
terprise, when appropriate, show full 
installments cannot be paid during the 
deferred period; and 

(ii) A Long-Time Farm and Home 
Plan is prepared, when appropriate, 
and 

(iii) A typical Farm and Home Plan 
and Business Analysis-Nonagricultural 
Enterprise, when appropriate, for a 
full crop year following the deferred 
period indicates full installments can 
be paid under normal conditions. 

(2) Deferred interest will not be cap- 
italized. Installments after the defer- 
ral period will be calculated in accord- 
ance with FMI for Form FmHA 1940- 
17. 

(c) Interest rate to borrower. See to 
FmHA Instruction 440.1, Exhibit B, 
for the applicable interest rate. This 
exhibit may be obtained from any 
FmHA Office. A lower rate is estab- 
lished in this exhibit for a limited re- 
source applicant subject to the follow- 
ing: 

(1) The applicant meets the condi- 
tions of the definition for a limited re- 
source application set forth in 
§ 1943.4(g). 

(2) The Farm and Home Plan and 
Business Analysis-Nonagricultural En- 
terprise, when appropriate, indicate 
that installments at the higher rate, 
along with other debts, cannot be paid 
during the period of the plan 

(3) A lower interest rate borrower 
will pay the initial interest rate for 3 
years. At the end of 3 years, the inter- 
est rate will automatically be in- 
creased as provided in FmHA Instruc- 
tion 440.1, Exhibit B which is available 
in all FmHA offices. The loan will 
then be reviewed by the County Su- 
pervisor every two years thereafter to 
determine the interest rate to be 
charged. Before deciding whether to 
change the interest rate or leave it un- 
changed, the County Supervisor 
should consider. 
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(i) The borrower’s income and repay- 
ment record during the preceding 
years; 

Gii) The projections shown on the 
most recent Farm and Home Plan, in 
light of the previous year’s projected 
figures and actual figures; 

(iii) Whether improved production 
practices have been or need to be im- 
plemented; 

(iv) The borrower’s progress as a 
farmer; and 

(v) All other factors which the 
County Supervisor believes should be 
considered. 


The rate may increase in increments 
of whole numbers to the current rate 
for borrowers who are not limited re- 
source borrowers. Whenever it appears 
that the borrower has a substantial in- 
crease in income and repayment abili- 
ty or ceases farming, either the inter- 
est rate may be increased to the then 
current rate for FO loans or the bor- 
rower will be graduated from the pro- 
gram as provided in § 1943.24(1). 


§ 1943.19 Security. 


(a) General. Each FO ioan will be se- 
cured by real estate only or by a com- 
bination of real estate and chattels or 
other security. 

(b) Real estate security. (1) A mort- 
gage will be taken on the entire farm 
owned or to be owned by the appli- 
cant, including land in which the ap- 
plicant owns an undivided interest, 
except a portion of the farm will be 
excluded when: 

(i) The applicant’s title to that part 
of the farm is defective, and cannot be 
cured at a reasonable cost provided: 

(A) The Office of the General Coun- 
sel (OGC) determines the applicant’s 
interest is of such nature that it is not 
mortgageable; and 

(B) To include the land would com- 
plicate loan servicing or liquidation; 
and 

(C) Any land on which title is defec- 
tive will not be included in the ap- 
praisal of the farm whether or not it is 
described on the mortgage. 

(ii) The present lienholder on that 
part of the farm will not permit a 
junior lien or State law will not recog- 
nize or permit a lien provided: 

(A) The part excluded from the se- 
curity is not included in the appraisal 
report, and 

(B) OGC advice is: obtained before 
excluding any real estate from the se- 
curity or the conditions under which 
real estate can be excluded are out- 
lined by a State supplement. 

(iii) Soundness of the loan will not 
be affected if there is defective title or 
part of the farm is not included as se- 
curity for the loan. 

(2) When the farm alone will not 
provide enough security, other real 
estate owned by the applicant may 
also be taken as security. 
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(3) Loans may be secured by a junior 
lien on real estate provided: 

(i) Pricr lien instruments do not con- 
tain provisions for future advances 
(except for taxes, insurance, other 
costs needed to protect the security, or 
reasonable foreclosure costs), cancella- 
tion, summary forfeiture, or other 
clauses that may jeopardize the Gov- 
ernment’s interest or the applicant’s 
ability to pay the FO loan unless any 
such undesirable provisions are limit- 
ed, modified, waived or subordinated 
insofar as the Government is con- 
cerned. 

(ii) Agreements are obtained from 
prior lienholders to give notice of fore- 
closure to FmHA whenever State law 
or other arrangements do not require 
such a notice. Any agreements needed 
will be obtained as provided in Part 
1807 of this chapter (FmHA Instruc- 
tion 427.1), except as modified by the 
“Memorandum of Understanding— 
FHA-FCA,” Exhibit B of this Subpart. 

(4) The designated attorney, title in- 
surance company, or the OGC will fur- 
nish advise on obtaining security when 
a life estate is involved. 

(5) Any loan of $10,000 or less may 
be secured by the best lien obtainable 
without title clearance or legal service 
as required in Part 1807 of this chap- 
ter (FmHA Instruction 427.1): Pro- 
vided, The County Supervisor believes 
from a search of the county records 
that the applicant can give a mortgage 
on the farm. This exception to title 
clearance will not apply when: 

(i) The loan is made simultaneously 
with that of another lender. 

(ii) Land is to be purchased. 

‘Giii) This provision conflicts with 
program regulations of any other 
FmHA loan being made simultaneous- 
ly with the FO loan. 

(6) The Departments of Agriculture 
and Interior have agreed that FmHA 
loans may be made to Indians and se- 
cured by real estate when title is held 
in trust or restricted status. When se- 
curity is taken on real estate held in 
trust or restricted status: 

(i) The applicant will request the 
Bureau of Indian Affairs (BIA) to fur- 
nish Title Status Reports to the 
County Supervisor. 

(ii) BIA approval will be obtained on 
the mortgage after it has been signed 
by the applicant and any other party 
whose signature is required. 

(c) Chattel security. Loans may be 
secured by chattels subject to the fol- 
lowing conditions: 

(1) There is not enough real estate 
security for the loan and the best lien 
obtainable on the farm has been 
taken. 

(2) Taking a lien on chattels will not 
prevent the borrower from obtaining 
operating credit from other sources or 
the FmHA. 
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(3) Junior liens on chattels may be 
taken when there is enough equity in 
the property. However, when practi- 
cal, a first lien on selected chattel 
items should be obtained. 

(4) A first lien will be taken on 
equipment or fixtures bought with 
loan funds whenever such property 
cannot be included in the real estate 
lien and this additional security is 
needed to secure the loan. 

{5) Chattel security will be obtained 
and kept effective as notice to third 
parties as provided in Subpart of A of 


Part 1941 and Subpart A of Part 1930 


of this chapter. 

(d) Other security. (1) Items such as 
land, buildings, fixtures, fences, water, 
water stock and facilities, other im- 
provements, easements, rights-of-way, 
and other appurtenances that are con- 
sidered part of the farm and usually 
pass with the farm in a change of own- 
ership may be taken as additional se- 
curity when needed. If any of these do 
not pass with a change of ownership, 
the County Supervisor will obtain 
advice from the designated attorney, 
title insurance company. or the OGC 
to properly identify such items and in- 
clude them in an appropriate security 
instrument or assignment. 

(2) Other property that cannot be 
converted to cash without jeopardizing 
the borrower’s farm operation may be 
taken as additional security when 
needed. Examples of such security 
may include case value of insurance 
policies, stock, memberships or stock 
in associations or water stocks. Any 
property taken as additional security 
must have security value and be trans- 
ferable. Advice will be obtained from 
the designated attorney, title insur- 
ance company, or the OGC on obtain- 
ing this security or assigmnent. 

(e) State supplements. Each State 
will supplement this section to provide 
instructions on forms and other re- 
quirements to be met in order to 
obtain the required security. In each 
State where loans will be made to In- 
dians holding title to land in trust or 
restricted status, FmHA and BIA will 
decide on a way to exchange necessary 


-information, and the procedure to be 


followed will be set out in a State sup- 
plement. 


§§ 1943.20-1943.22 [Reserved] 


§ 1943.23 General provisions. 


(a) Flood or mudslide hazard areas. 
Flood or mudslide hazards will be eval- 
uated whenever the farm to be fi- 
nanced is located in special flood or 
mudslide prone areas as designated by 
the Federal Insurance Administration 
(FIA). Subpart B of Part 1806 of this 
chapter (FmHA Instruction 426.2) will 
be complied with when loan funds are 
used to construct or improve buildings 
located in such areas. This will not 


prevent making loans on farms if the 
farmstead is located in a flood or 
mudslide prone area and funds are not 
included for building improvements. 
However, buildings will need to meet 
the standards set out in § 1943.24. The 
flood or mudslide hazard will be recog- 
nized in the appraisal report. When 
land development or improvements 
such as dikes, terrances, fences, and 
intake structures are planned to be lo- 
cated in special flool or mudslide 
prone areas, loan funds may be used 
subject to the following: 

(1) The Corps of Engineers or the 
Soil Conservation Service (SCS) will 
be consulted concerning: 

(i) Likelihood of flooding. 

(ii) Probability of flood damage. 

(iii) Recommendations on_ special 
design and specifications needed to 
minimize flood and mudslide hazards. 

(2) FmHA representatives will evalu- 
ate the proposal and record the deci- 
sion in the loan docket. 

(b) Civil rights. The provisions of 
Subpart E of Part 1901 of this Chap- 
ter will be complied with on all loans 
made which involve: 

(1) Funds used to finance nonfarm 
enterprises and recreation enterprises. 
Applicants will sign Form FmHA 400- 
4, “Nondiscrimination Agreement,” in 
these cases. 

(2) Any development .financed by 
FmHA that will be performed by a 
contract or subcontract of more than 
$10,000. 

(c) Protection of historical and ar- 
chaeological properties. If there is any 
evidence to indicate the property to be 
financed has historical or archeologi- 
cal value, the provisions of Subpart F 
of Part 1901 of this chapter apply. 

(d) Environmental impact state- 
ments. If FO loans are used in popu- 
lated areas to finance a farm which 
has relatively large feedlots or holding 
facilities for livestock or fish or small- 
er feediots or holding facilities ‘which 
are likely to have an effect on the en- 
vironment, the applicant will be re- 
quested to complete Form FmHA 449- 
10, **Applicant’s Environmental 
Impact Evaluation.” 

(1) The County Supervisor will com- 
plete Form FmHA 440-46, ‘“‘Environ- 
mental Impact Assessment,” from in- 
formation provided by the applicant in 
Form FmHA 449-10. 

(2) The County Supervisor will for- 
ward a copy of the loan application, 
completed FmHA Forms 449-10 and 
440-46, and any other information and 
docket material relevant to environ- 
mental considerations to the State Di- 
rector. The State Director will deter- 
mine whether an_ environmental 
impact statement should be prepared 
based on this submittal and any other 
available information. 

(3) The provisions of Subpart G of 
Part 1901 of this chapter will be fol- 
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lowed to the extent applicable for FO 
loans in making decisions on farm op- 
erations that may have significant 
impact on the environment. 

(e) Truth in Lending—Real Estate 
Procedures Act. Subpart I of Part 1901 
of this chapter applies as follows: 

(1) The provisions in § 1901.401 con- 
cerning Truth in Lending apply to any 
FO loan made to individuals if the 
amount of the loan is less than 
$25,000. . 

(2) The provisions of the Real Estate 
Procedures Act outlined in § 1901.406 
apply when FO funds are used involv- 
ing tracts of less than 25 acres, if: 

(i) Any part of the loan is used to 
purchase all or part of the land to be 
mortgaged, and 

(ii) The loan is secured by a first lien 
on the property where a dwelling is lo- 
cated. 

(f) Equal Credit Opportunity Act. In 
accordance with Title V of Pub. L. 93- 
495, the Equal Credit Opportunity 
Act, the FmHA will not discriminate 
against any applicant on the basis of 
sex or marital status with respect to 
any aspect of a credit transaction. 

(g) Compliance with special laws 
and regulations. (1) Applicants will be 
required to comply with Federal, State 
and local laws and regulations govern- 
ing building construction; diverting, 
appropriating, and using water includ- 
ing use for domestic or nonfarm enter- 
prise purposes; installing facilities for 
draining land; and making changes in 
the use of land affected by zoning reg- 
ulations. 

(2) State Directors and Farmer Pro- 
grams Staff members will consult with 
SCS, U.S. Geological Survey, State 
Geologist or Engineer, or any board 
having official functions relating to 
water use or farm drainage require- 
ments and restrictions for water and 
drainge development. State supple- 
ments will be issued to provide guide- 
lines which: 

(i) State all requirements to be met, 
including the acquisition of water 
rights. 

(ii) Define areas where development 
of ground water for irrigation is not 
recommended. 

(iii) Define areas where land drain- 
age is restricted. 

(3) Applicants will comply with all 
local laws and regulations, and obtain 
any special licenses or permits needed 
for nonfarm, recreation, specialized or 
fish farming enterprises. : 


§ 1943.24 Special requirements. 


(a) Determining suitability of farms. 
The County Supervisor is responsible 
for making a preliminary determina- 
tion as to whether a loan can be made 
on the farm. This determination will 
be based on a personal inspection of 
the farm and an evaluation of such 
factors as productivity of the land; lo- 
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cation, conditions, and adequacy of 
the buildings; approximate valme of 
the farm; roads, schools, markets, or 
other community facilities; tax rates; 
and adequacy of the water supply. A 
decision also will be made on the suit- 
ability of the farm for a nonfarm en- 
terprise facility or specialized farm op- 
eration, and. development needed to 
make it a suitable farm. 

(b) Dwellings and other essential 
buildings. (1) Buildings adequate for 
the planned operation of the farm, in- 
cluding any nonfarm enterprise, must 
be available for the applicant’s use 
after the loan is made. The necessary 
buildings will be located on the appli- 
cant’s farm. Exceptions to this re- 
quirement are when: 

(i) The applicant already owns an 
adequate, decent, safe, and sanitary 
dwelling, suitable for the family’s 
needs, and located close enough to the 
farm so the farm may be operated suc- 
cessfully it will not be necessary to 
provide a dwelling on the farm. A real 
estate lien will be taken on such dwell- 
ing. 

(ii) The applicant has a long-term 
lease on acceptable rented buildings 
that are adjacent to or near the farm, 
or the applicant occupies suitable 
buildings which the applicant will 
eventually inherit or be permitted to 
purchase from a relative. 

(iii) The farm does not have an ade- 
quate dwelling and the applicant owns 
a suitable mobi'e home which will be 
used as the applicant’s home, the ap- 
plicant will not be required to build a 
dwelling. A mobile home will not be 
considered to add value to the farm 
but FO funds may be used to finance 
anchoring the home. 

(2) When loan funds are needed for 
a dwelling and an applicant is eligible 
for a Rural Housing (RH) loan, it will 
be processed simultaneously with the 
FO loan. However, if a small amount is 
needed for dwelling improvements, FO 
funds may be used. Dwellings will 
meet the requirements for RH loans 
as provided in Subpart A of Part 1822 
of this chapter (FmHA Instruction 
444.1). 

(ec) Land and facility development. 
Development needed to make the farm 
and any nonfarm enterprise ready for 
a successful operation will be planned 
during loan processing. The plans 
should provide for completing the de- 
velopment at the earliest practicable 
date. Recommendations of representa- 
tives of the Forest Service, Soil Con- 
servation Service, State Agricultural 
Extension Service, and State Planning 
and Development Agency or local 
planning groups should be included in 
the development plan and the Farm 
and Home Plan. In planning such de- 
velopment with the applicant, the 
County Supervisor will encourage the 
applicant to use any cost-sharing as- 
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sistance that may be available through 
any source such as the Agricultural 
Stabilization and Conservation Service 
(ASCS) programs. 

(d) Insurance. (1) Insurance will be 
obtained on buildings and other prop- 
erty as provided in Subpart A of Part 
1806 of this chapter (FmHA Instruc- 
tion 426.1). 

(2) See § 1943.23(a) for information 
about mudslide and flood insurance. 

(3) Applicants receiving loans for 
nonfarm enterprises will be advised of 
the possibility of incurring liability 
and will be encouraged to obtain 
public liability and property damage 
insurance. 

(4) Personal property insurance will 
be obtained to insure against chattel 
security losses caused by hazards cus- 
tomarily insured against in the area if 
the loss of such security would jeopar- 
dize the interests of the Government. 

(e) Income from other than owned 
acreage. When loan soundness de- 
pends on income from other sources in 
addition to income from owned land, it 
will be necessary to determine that: 

(1) There is reasonable assurance. 
that any rented land which the appli- 
cant depends on will be available; and/ 
or 

(2) Any off-farm employment the 
applicant depends on is likely to con- 
tinue. 

(f) Income from nonfarm enter- 
prises. Nonfarm enterprises will be 
analyzed to determine soundness. 

(1) Form FmHA 431-4, “Business 
Analysis—Nonagricultural Enterprise” 
will be used to document nonfarm en- 
terprises unless the applicant uses an- 
other suitable form. 

(2) The net cash income from the 
nonfarm enterprise will be entered as 
nonfarm income in the Farm and 
Home Plan. 

(g) Other real estate and assets. 
Other assets not used directly in the 
farming operation will be handled as 
follows: 

(1) FO loans may be made when es- 
sential real estate is owned, either in 
whole or as an undivided interest, that 
will not be part of the farm provided: 

(i) The real estate or interests there- 
in furnish employment or income 
which is essential to the applicant’s 
success. 

(ii) Sale of the property will not 
eliminate the need for FmHA credit. 

(iii) Retention of the real estate will 
not cause the operation to be larger 
than a family farm. 

(2) An applicant will dispose of 
nonessential real estate or an undivid- 
ed interest in real estate no later than 
loan closing. If this is not feasible, the 
applicant must agree by signing Form 
FmHA 443-17, “Agreement to Sell 
Nonessential Real “state,” to dispose 
of the property as soon after closing as 
possible. Under no circumstances may 
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the property be held for more than 
three years after closing. 

(3) The applicant must agree to use 
the proceeds from the sale of other 
real estate to: 

(i) Pay costs and taxes connected 
with sale; 

(ii) Reduce the FmHA debt or any 
prior lien; 

(iii) Make essential 
chases; or 

(iv) Pay essential farm and home ex- 
penses. 

(4) Real estate or an interest in real 
estate which is retained after loan 
closing, but which is not part of the 
farm will not be included in: 

(i) The appraisal report. 

(ii) The security instrument for the 
loan. 

(iii) The total debt against the secur- 
ity. 

(h) Life estates. When life estates 
are involved, loans may be made: 

(1) To both the life estate holder 
and the remainderman, provided: 

(i) Both have a legal right to occupy 
and operate the farm; 

(ii) Both are eligible for the loan; 
and 

(iii) Both parties sign the note and 
mortgage. . 

(2) To the remainderman only, pro- 
vided: Be 

(i) The remainderman has a legal 
right to occupy and operate the farm; 
and 

(ii) The lien instrument is signed by 
the remainderman, life estate holder, 
and any other party having any inter- 
est in the security. 

(3) To the life estate holder only, 
provided: 

(i) There is no legal restriction 
placed on a life estate holder who oc- 
cupies and operates a farm; and 

(ii) The lien instrument is signed by 
the life estate holder, remainderman, 
and any other party having any inter- 
est in the security. 

(i) Farm or residence situated in dif- 
ferent counties. If a farm is situated in 
more than one State, county or parish, 
the loan will be processed and serviced 
in the State, country or parish in 
which the borrower’s residence on the 
farm is located. However, if the bor- 
rower’s residence is not situated on the 
farm, the FO loan will be serviced by 
the County Office serving the county 
in which the farm or a major portion 
of the farm is located unless otherwise 
approved by the State Office. 


capital pur- 
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(j) Subdivision of large tracts of 
farmland into family farm units. 
County Supervisors should investigate 
any large tract that is offered for sale 
to determine the feasibility of making 
FO loans to enable several applicants 
to acquire the tract. In considering the 
feasibility of a tract for subdivision 
into family farms, the following are 
some of the factors that must be con- 
sidered: 

(1) Productivity of the land and its 
suitability for operation as a family 
farm; 

(2) Cost of the land and improve- 
ments; 

(3) Accessibility to roads, markets, 
schools, rights-of-way, easements, and 
other services. 

(4) Disposition or omission of any 
part of the tract that is not suitable; 
and 

(5) The number of eligible applicants 
in the area. 

(k) Liens junior to the FmHA lien. A 
loan will not be approved if a lien 
junior to the FmHA lien is likely to be 
taken simultaneously with or immedi- 
ately subsequent to the loan closing to 
secure any debt the borrower may 
have at the time of loan closing or any 
debt that may be incurred in connec- 
tion with the FO loan, such as for a 
portion of the purchase price of the 
farm or money borrowed from others 
for payments on debts against the 
farm, unless the total debt against the 
security would be within its market 
value. : 

(1) Graduation of FO borrowers. If, 
at any time, it appears that the bor- 
rower may be able to obtain a refi- 
nancing loan from a cooperative or 
private credit source at reasonable 
rates and terms, comparable to those 
for loans for similar purposes and peri- 
ods of time prevailing in the area the 
borrower will, upon request, apply for 
and accept such financing. A borrower 
paying a rate of interest less than the 
market: rate will be expected to pay 
the current rate when able to do so. 


§ 1943.25 Options, planning and apprais- 
als. 


(a) Optioning land. An applicant is 
responsible for obtaining options on 
real property bought. Form FmHA 
440-34, “Option to Purchase Real 
Property” should be used if possible. 
Other forms may be used if acceptable 
to all parties concerned and to FmHA. 
When an FmHA form is not used, a 
provision should be included which 


makes the option contingent upon the 
FmHA making a loan to the buyer. 

(1) The County Supervisor should 
advise the applicant to have an under- 
standing with the seller on such items 


(i) Land description and riumber of 
acres; 

(ii) Buildings and fixtures included 
in the transaction. The applicant 
should determine the condition of 
property attached to the land and the 
working condition of any fixtures with 
movable parts; 

(iii) Minerals and the effect any min- 
eral reservation has on the land value 
and operating it as a farm; 

(iv) Access to the land or any part of 
it; ‘ 

(v) The party responsible for taxes 
and insurance; and 

(vi) The party who will receive the 
income from the land during the crop 
year of the transaction. : 

(2) The applicant should decide if 
the applicant wants the option record- 
ed and is responsible for paying any 
recording fees. 

(3) Form FmHA 443-2, “Option for 
Pruchase of Farm-Land to be Subdi- 
vided”’ may be used if a large tract will 
be subdivided into separate farms. 

(i) Assignment of the interest of the 
applicant in whose name the tract is 
obtained will be made to each appli- 
cant who will acquire one of the units. 

(ii) Form FmHA 443-3, “Assignment 
of Interest in Option (Land to be Sub- 
divided)” may be used. 

(b) Planning. Farm and Home Plans 
and nonagricultural enterprise plans, 
when appropriate, will be completed 
as provided in Subpart B of Part 1924 
of this chapter. 

(c) Appraisals. (1) Real estate ap- 
praisals will be completed by an 
FmHA employee authorized to make 
farm appraisals when real estate is 
taken as security. Appraisals are not 
required if: 

(i) The amount of the FmHA loan 
and any simultaneous loan is $10,000 
or less, and 

(ii) The loan approval official deter- 
mines the loan is adequately secured 
without an appraisal, and 

(iii) The County Supervisor indicates 
in the loan docket an estimate of the 
market value of the real estate to be 
given as security. 

(2) Real estate appraisals will be 
completed as provided in Subpart A of 
Part 1809 of this chapter (FmHA In- 
struction 422.1). 


FEDERAL REGISTER, VOL. 43, NO. 230—WEDNESDAY, NOVEMBER 29, 1978 





RULES AND REGULATIONS 


(3) The value of stock required to be 
purchased by Federal Land Bank 
(FLB) borrowers may be added to the 
recommended market value of the real 
estate, provided: 

(i) An assignment is obtained on the 
stock, or 

(ii) An agreement is obtained which 
provides that: 

(A) The value of the stock at the 
time the FLB loan is satisfied will be 
applied on the FLB loan, or 

(B) The stock refund check is made 
payable to the borrower and FmHA, or 

(C) The stock refund check is made 
payable to the borrower and mailed to 
the County Supervisor. 

(iii) The total of the stock value and 
the recommended market value of real 
estate is indicated in the comments 
section of the appraisal report. 

(4) In the case of nonreal estate se- 
curity the following items apply: 

(i) Form FmHA 440-21, “Appraisal 
of Chattel Property,’ will be used. 

(ii) The property which will serve as 
security will be described in sufficient 
detail so it can be identified. 

(iii) Its current market value or, if 
appropriate, the current cash value 
will be determined. 


§ 1943.26 Planning and performing farm 
development. 


The development work will be 
planned and completed in accordance 
with Part 1804 of this chapter (FmHA 
Instruction 424.1). The provisions of 
Subpart E of Part 1901 will be met in 
connection with FO loans involving 
recreational enterprises and the con- 
struction of buildings. 


§ 1943.27 Relationship with other lenders. 


An applicant will be requested to 
obtain credit from another source 
when information indicates such 
credit is available. When another 
lender will not make a loan for the 
total needs of the applicant but is will- 
ing to participate with an FO loan, 
consideration will be given to a partici- 
pation loan. FmHA employees may 
not guarantee, personally of for 
FmHA, repayment of advances made 
from other credit sources. However, 
lenders may be assured that lien prior- 
ities will be recognized. 


§ 1943.28 FmHA loans simultaneous with 
other lenders. 


(a) Subpart R of Part 2000 ‘of this 
chapter, ‘Memorandum of Under- 
standing FHA-FCA” (available in any 
FmHA Office) will serve as a guide in 
processing FO loans to be made simul- 
taneously with loans by FLB to a 
common applicant. State Directors 
may work out agreements for simulta- 
neous loans with long-term lenders 
other than FLBs for eligible loan pur- 
_ poses. such an agreement should pro- 


hibit future advances by the first 
mortgage holder except for taxes, 
property insurance, reasonable main- 
tenance expenditures, and reasonable 
foreclosure costs, but should not pro- 
hibit subsequent FmHA loans. It 
should also cover items such as ap- 
praisal methods, title clearance, loan 
closing, the disbursement of funds 
and, when appropriate, advance notice 
of foreclosure. It may also cover other 
items considered necessary or advis- 
able for a sound FmHA junior lien 
loan. 

(b) The County Supervisor and the 
other lender’s representative should 
maintain a close working relationship 
in processing loans to a mutual appli- 
cant or borrower. When an FO loan is 
made at the same time as a loan from 
another lender, that lender’s lien will 
have priority over the FmHA lien 
unless otherwise agreed upon. The 
lender’s lien priority can cover the fol- 
lowing in addition to principal and in- 
terest: Advances for payment of taxes, 
property insurance, reasonable miain- 
tenance to protect the security, and 
reasonable foreclosure costs including 
attorney’s fees. 


§ 1943.29 Relationship with other FmHA 
loans, guaranteed or economic emer- 
gency loans. 


(a) Insured FO loans may be made 
simultaneously with other FmHA 
loans or to borrowers presently in debt 
for FmHA loans only if loan limits will 
not be exceeded and all requirements 
of the loans involved will be met. 

(b) An insured FO loan will not be 
made to a borrower with an outstand- 
ing guaranteed FO, SW, or RL loan 
and paragraph (d) of this section is 
not intended to override this policy. 

(c) FO loans will be made when 
funds are available instead of Econom- 
ic Emergency Loans (EE). 

(d) Borrowers indebted to FmHA 
and/or an FmHA guaranteed lender 
for an EE loan may be considered for 
FO loan(s): Provided, The. total out- 
standing principal indebtedness to 
FmHA and/or an FmHA guaranteed 
lender for the EE, and any FO, SW, 
RL and OL loans would not exceed 
$650,000. 


§ 1943.30 County Committee certification: 


The County Committee will certify 
that an applicant is eligible on Form 
FmHA 440-2, “County Committee Cer- 
tification or Recommendation,” before 
a loan is approved. In some instances 
the Committee may want to interview 
the applicant or see the farm before 
making any recommendations. 


§ 1943.31 
§ 1943.32 
forms. 


(a) Forms. The following table is a 
guide on the forms needed and distri- 
bution: 


[Reserved] 


Loan docket processing and 
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Total number Signed by Copy for 
FmHA form No. Name of form of copies borrower Loan docket borrower 


4 

400-1 Equal Opportunity 1-C 
Agreement. 

400-3 Notice to Contractors 
and Applicants. 

400-4 Nondiscrimination 
Agreement. 

400-6 Compliance Statement... 

*403-1 Debt Adjustment 

Agreement. 

410-1 Application for FmHA 
Services. 

410-8 Applicant Reference 
Letter. 

410-9 Statement Required by 
the Privacy Act. 

410-10 Privacy Act Statement 
to References. 

422-1 Appraisal Report—Farm 



































"422-2 Supplemental Report— 
Irrigation, Drainage, 
Levee, and Minerals. 
*422-10 Appraiser’s Worksheet— 
Farm Tracts for Study 
of Comparable 
Properties. 
*424-1 Development Plan 
*427-8 Agreement with Prior 
Lienholder. 
*431-1 Long-Time Farm and 
Home Plan. 
431-2 Farm and Home Plan 
*431-4 Business Analysis— 
Nonagricultural 
Enterprise. 
440-1 Request for Obligation 
of Funds. 
440-2 County Committee 
Certification or 
Recommendation. 
*440-9 Supplementary 
: Payment Agreement. 
*440-21 Appraisal of Chattel 
Property. 
*440-34 Option to Purchase 
Real Property. 
*440-41 Disclosure Statement 
for Loans secured by 
Real Estate. 
*440-42 Credit Sale Disclosure 
Statement. - 
*440-43 Notice of Right to 
Rescind. 


















































440-45 Nondiscrimination 
Certificate (Individual 
Housing). 
*440-46 Environmental Impact 
Assessment. 
**443-12 Farm Ownership and 
Individual Soil and 
Water Fund Analysis. 
*443-17 Agreement to Sell 2-O and C 
Nonessential Real 
Estate. 
449-10 Applicant’s 
Environmental Impact 
Evaluation. 
*492-19 Characteristics of 
Approved Applicants. ~ 


1 Signed copy of option previously delivered to the seller. 

2In addition to the plan for first full crop year, the interim plan, if prepared, will be included in the 
docket. 

3When the contract method is used, three copies of plans and specifications will be required. 

. ‘An extra copy will be prepared in connection with a loan to acquire land when the Bureau of Indian 
Affairs must take action to have a patent issued to the purchaser. After the loan is approved, a copy of the 
form will be sent to the Area Director of the Bureau of Indian Affairs so that the patent can be requested 
from the Bureau of Land Management. 

*Signed copy to creditor. 

*Copy to lienholder. 

7Copy to State director. 

*Record of applicant investigation, availability of other credit, and so forth, which remain with the 
docket. 

®In right-to-rescind cases, original and sufficient copies for each person who has a right to rescind. 

Original and one copy to borrower, two copies to each other person who has a right to rescind. If the 
right to rescind is exercised, the person exercising the right will sign one copy of the form and return it to 
the county office. 

" Applicant must sign and date this form. 

Signed by all sources of information concerning the applicant’s character and credit. Original is re- 
tained by the person who supplies the information. 


O=Original; C=Copy. 
* When applicable. 
** Not used when a credit sale is processed without a loan. 
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(b) Other docket items.. The running 
record and correspondence pertaining 
to the loan application and docket will 
be included. Other items may include 
supplementary information to farm 
and home plans, nonfarm enterprises, 
and copies of mortgages, contracts, 
and deeds. 

(c) Verification of veterans’ prefer- 
ence. If the applicant has checked the 
veteran biock, the County Supervisor, 
or other County Office employee will 
review the applicant’s evidence of dis- 
charge or release to determine wheth- 
er the applicant is entitled to veterans’ 
preference. 

(d) Information on other credit. The 
docket will include, by entries in the 
running record or by letters, informa- 
tion on the need to refinance secured 
and major unsecured debts. Also, in- 
formation will be included which 
shows other credit is not available in 
the amount needed or is not available 
under repayment terms which the ap- 
plicant can meet. 


§ 1943.33 “Loan approval or disapproval. 


(a) Loan approval authority. Initial 
and subsequent loans may be approved 
as authorized by Subpart A of Part 
1901 of this chapter: Provided: 

(1) The total debt including the 
loan(s) being made (unpaid principal 
and past due interest) against the se- 


curity will not exceed the market. 


value of the security. 

(2) No significant changes have been 
made in the development plan consid- 
ered by the appraiser when real estate 
will be taken as security. 

(b) Loan approval action. (1) The 
loan approval official is responsible for 
reviewing the docket to determine 
whether the proposed loan complies 
with established policies and all perti- 
nent regulations. When reviewing the 
docket, the loan approval official will 
determine that: 3 

(i) The County Committee has certi- 
fied the applicant eligible, 

(ii) The Committee certification has 
been properly completed and signed 
by at least two members of the Com- 
mittee, 

(iii) Funds are requested for author- 
ized purposes, 

(iv) The proposed loan is sound, 

(v) The security is adequate, 

(vi) Necessary supervision is 
planned, and 

(vii) All other pertinent require- 
ments have been met or will be met. 
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(2) When approving the loan, the ap- 
proval official will: 

(i) Indicate on all copies of Form 
FmHA 440-1, “Request for Obligation 
of Funds,” any conditions not required 
by FmHA regulations that must be 
met for loan closing; 

_ Gii) Specify any special security re- 
quirements; 

(iii) Indicate special conditions or 
agreements needed with prior lien- 
holders when appropriate; 

(iv) Indicate that approval is subject 
to satisfactory title evidence when re- 
quired, if such evidence has not bee 
obtained; 

(v) Indicate any other special re- 
quirements; and 

(vi) Sign the original and one copy 
of Form FmHA 440-1 and insert the 
title of the approval official. 

(c) Distribution of forms after loan 
approval. The applicable docket forms 
will be distributed as outlined below 
by the loan approval official after a 
loan is approved. 

(1) These forms will be sent to the 
Finance Office: 


Form FmHA 440-1 (copy). When funds 
have been obligated, the Finance Office will 
send to the County Office the original and 
one copy of Form FmHA 440-57, “‘Acknowl- 
edgment of Obligated Funds/Check Re- 
quest.” 

Form FmHA 443-12, “Farm Ownership In- 
dividual Soil and Water Fund Analysis,” 
(original). 

Form FmHA 492-19, “Characteristics of 
Approved Applicants,” (original) for initial 
loans only. If an initial Operating (OL) or 
SW loan is approved at the same time, only 
one set of forms is required. 


(2) The original of Form FmHA 440- 
1 and the remainder of the loan 
docket will be sent to the County 
Office. 

(3) These forms will be sent to the 
State Office. 


Form FmHA 440-1 (copy) 

Form FmHA 443-12 (copy) 

Form FmHA 443-19 (copy) for initial 
loans only. If an initial OL or SW loan is ap- 
proved at the same time only_one set of 
forms is required. 


(4) A signed copy of Form FmHA 
440-1 will be sent to the borrower on 
the date of loan approval. 

(d) Loan disapproval. The following 
action will be taken when a loan is dis- 
approved: 

(1) The reasons for disapproval will 
be indicated on Form FmHA’ 440-1 by 
the loan approval official. The reasons 
may be in a letter or the running 
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record if this form has not been com- 
pleted. Suggestions of how to remedy 
the disapproval should be included. 

(2) The County Supervisor will 
notify the applicant in writing of the 
action taken and include any sugges- 
tions that could result in favorable 
action when appropriate. In addition 
to sending out the written notice, the 
County Supervisor may personally dis- 
cuss the action with the applicant. In 
that instance, the items covered in the 
discussion will be documented in the 
running record. 

(3) Items furnished by the applicant 
during docket processing will: be re- 
turned. 


§ 1943.34 Requesting title service and ac- 
cepting option. 

When the loan is approved, the fol- 
lowing action will be taken: 

(a) The County Supervisor will re- 
quest the applicant to obtain title 
clearance as provided in Part 1807 of 
this Chapter (FmHA Instruction 
427.1) when required, if this has not 
been done. 

(b) The applicant will sign Form 
FmHA 440-35, “Acceptance of 
Option,” and send the original to the 
seller if land is being acquired. A copy 
will be kept in the case folder. If land 
to be acquired will be subdivided the 
following action will be taken: 

(1) Each assignee will sign Form 
FmHA 443-10, “Acceptance of Option 
by Assignee (Land to be Subdivided).” 

(2) The buyer will sign Form FmHA 
443-11, ‘Acceptance of Option by 
Buyer (Land to be Subdivided).” 

(3) The originals of the forms will be 
mailed to the seller and copies re- 
tained in the County Office file. 

(c) The applicant will arrange with 
the seller to take possession when land 
is being acquired. The following forms 
may be used if appropriate: 

(1) Form FmHA 443-5, “Short-Term 
Lease of Optioned Land.” 

(2) Form FmHA 443-6, “Short-Term 
Lease (Between Purchaser and 
Seller).” 

(3) Form FmHA 443-8, “Agreement 
(Between Seller, Purchaser, and 
Tenant).” 


§ 1943.35 Action after loan approval. 


(a) Requesting check. If real estate 
will not be taken as security or if real 
estate is taken as security and satisfac- 
tory title evidence is obtained prior to 
loan approval or if the County ‘Super- 
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visor is reasonably certain that satis- 
factory title evidence can be obtained 
so the loan can be closed within 20 
working days from the date of the 
check, loan funds may be requested at 
the time of loan approval by entering 
the amount needed in the appropriate 
block of Form FmHA 440-1. If funds 
are not requested when the loan is ap- 
proved, advances in the amount 
needed will be requested by using 
Form FmHA 440-57 in accordance 
with the Forms Manual Insert (FMI). 
The original Form FmHA 440-57 will 
be retained in the County Office and a 
copy sent to the Finance Office. The 
initial loan advance will be requested 
when loan approval conditions can be 
met, satisfactory title to real estate se- 
curity can be provided, and a date has 
been set for loan closing. 

(1) When all loan funds can be dis- 
bursed at, or within 30 days after, loan 
closing or if the amount of funds that 
cannot be disbursed does not exceed 
$5,000, the total amount of the loan 
will be requested in a single advance. 

(2) When loan funds cannot be dis- 
bursed as outlined in paragraph (a)(1) 
of this section the amount needed to 
meet the immediate needs of the bor- 
rower will be requested by submitting 
a copy of Form FmHA 440-57 to the 
Finance Office. The amount of each 
advance should meet the needs of bor- 
rowers as much as possible, so that the 
amount in the supervised bank ac- 
count will be kept at a minimum. The 
Finance Office will continue to supply 
Form FmHA 440-57 until the entire 
loan has been disbursed. The County 
Supervisor should tell the borrower to 
notify the County Office of amounts 
needed on a timely basis to avoid 
delays in receiving loan checks. 

(b) Handling loan checks. (1) When 
the loan check or the borrower’s per- 
sonal funds are to be deposited in the 
designated loan closing agent’s escrow 
account, this will be done no later 
than the date of loan closing. If loan 
funds or the borrower’s personal funds 
are to be deposited in a supervised 
bank account, this will be done in ac- 
cordance with Part 1803 of this chap- 
ter (FmHA Instruction 402.1) as soon 
as possible, but in no case later than 
the first banking day following the 
date of loan closing. 

(2) If a loan check is received and 
the loan cannot be closed within 20 
working days from the date of the 
check, the County Supervisor will take 
appropriate action in accordance with 
FmHA Instruction 102.1, a copy of 
which may be obtained from any 
FmHA Office. 

(3) When a check is returned and 
the loan will be closed at a subsequent 
date, another check will be requested 
in accordance with FmHA Instruction 
102.1, a copy of which may be ob- 
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tained as stated in paragraph (b)(2) of 
this section. 

(c) Cancellation of loan. Loans may 
be canceled before loan closing as fol- 
lows: 

(1) The County Supervisor will 
notify the State and Finance Offices 
of loan cancellation by using Form 
FmHA 440-10..The County Office will 
send a copy of Form FmHA 440-10 to 
the designated attorney, escrow agent, 
Regional Attorney, or the title insur- 
ance company representative provid- 
ing loan closing instructions to indi- 
cate that the loan has been canceled. 
If a check received in the County 
Office is to be canceled, the check will 
be returned to the Disbursing Center, 
U.S. Treasury Department, Post 
Office Box 3329, Kansas City, Kansas 
66103, with a copy of Form FmHA 
440-10. 

(2) Interested parties will be notified 
of the cancellation as provided in Part 
1807 of this chapter (FmHA Instruc- 
tion 427.1). 

(d) Cancellation of advances. When 
an advance is to be canceled, the 
County Supervisor must take the fol- 
lowing actions: 

(1) Complete and distribute Form 
Fm HA 440-10 in accordance with the 
FMI. 

(2) When necessary, prepare and ex- 
ecute a substitute promissory note re- 
flecting the revised total of the loan 
and the revised repayment schedule. 
When it is not possible to obtain a sub- 
stitute promissory note, the County 
Supervisor will show on Form FmHA 
440-10 the revised amount of the loan 
and the revised repayment schedule. 

(e) Increase or decrease in amount of 
loan. If it becomes necessary to in- 
crease or decrease the amount of the 
loan prior to loan closing, the County 
Supervisor will request that all distrib- 
uted docket forms be returned to the 
County Office and reprocessed unless 
the change is minor and replacement 
forms can readily be completed and 
submitted. In the latter case, a memo- 
randum explaining the change will be 
attached to the revised forms and sent 
to the Finance Office. — 


§ 1943.36-1943.37 [Reserved] 


-§ 1943.38 Loan closing actions. 


When a loan closing date has been 
agree upon, the County Supervisor 
will notify the borrower and the seller, 
if any, of the loan closing date. The 
following appropriate actions will be 
taken in connection with, and after 
loan closing. 

(a) Real estate mortgage loans. 
When a loan is to be secured by a real 
estate mortgage, it will be closed in ac- 
cordance with the applicable provi- 
sions of Part 1807 of this chapter 
(FmHA Instruction 427.1) except as 


modified for loans of $10,000 or less in 
§ 1943.19(b)(4). 

(b) Loans involving chattel or other 
nonreal estate security. All chattel se- 
curity instruments will be signed and 
filed as prescribed in Subpart B of 
Part 1941 of this Chapter for operat- 
ing loans. The following forms will be 
used for chattel security: 

(1) Form FmHA 440-15, “Security 
Agreement (Insured Loans to Individ- 
uals).” 

(2) Form FmHA 440-25, “Financing 
Statement” or, when authorized, Form 
FmHA 440A25, “Financing State- 
ment.” 

(3) State forms may be used if na- 
tional forms are not legally acceptable. 
Such forms will require OGC and Na- 
tional Office clearance. 

(c) Applicant’s financial condition. 
The County Supervisor will review 
with the applicant the financial state- 
ment which was prepared at the time 
the docket was developed. If there 
have been significant changes in the 
applicant’s financial condition, the fi- 
nancial statement will be revised and 
initialed by the applicant and the 
County Supervisor. When an appli- 
cant’s financial condition has changed 
to the extent that it appears that the 
loan would be unsound or improper, 
the loan will not be closed. If a revised 
loan docket is needed to meet loan re- 
quirements or determine loan sound- 
ness, it will be developed and submit- 
ted to the appropriate loan approval 
official. j 

(d) Loan approval conditions. The 
County Supervisor will inform the ap- 
plicant of any loan approval condi- 
tions that need to be met. These con- 
ditions will usually be included in the 
notice informing the applicant of the 
loan closing date. The loan will not be 
closed if the applicant is unable to 
meet loan approval conditions. 

(e) Change in the use of funds 
planned for refinancing. (1) County 
Supervisors are authorized to: 

(i) Transfer funds planned to be 
used for refinancing specific debts to 
other debts when there is a need to do 
so and 

(ii) Transfer funds planned to be 
used for other purposes to pay small 
deficiencies in estimates for refinanc- 
ing debts providing there are suffi- 
cient remaining funds to complete any 
land purchase and planned develop- 
ment. 

(2) A revised docket will be devel- 
oped when: 

(i) The total amount of debts to be 
refinanced has increased in such an 
amount that planned loan purposes 
cannot be carried out and 

(ii) The applicant is unable to make 
up any deficiencies from other re- 
sources. 

(f) Assignment of income from real 
estate to be mortgaged. Unless other- 
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wise authorized by the State Director 
in an individual case, income to be re- 
ceived by the borrower from royalties, 
leases, or other existing agreements 
under which the value of the real 
estate security will be reduced will be 
assigned and disposed of in accordance 
with Subpart A of Part 1872 (FmHA 
Instruction 465.1), including provisions 
for written consent of any prior lien- 
holder. Authority may be given by the 
State Director to refrain from taking 
an assignment in cases where the se- 
curity is otherwise adequate, payment 
of the loan is reasonably assured from 
other sources, and the income has al- 
ready been committed for other pur- 
poses or must be relied on by the ap- 
plicant for essential living or operating 
expenses. When the County Supervi- 
sor deems it advisable, assignments 
also may be taken on all or a portion 
of income to be derived from nonde-~- 
pleting sources such as income from 
bonus payments or annual delay rent- 
als. Such inconie will be assigned and 
disposed of in accordance with Sub- 
part A of Part 1872 of this chapter 
(FmHA Instruction 465.1). 

(1) For assignment of income, Form 
FmHA 443-16, ‘Assignment of Income 
from Real Estate Security,” will be 
used, except if it is legally inadequate 
in a State it may be adapted to the 
State with the approval of the OGC or 
an authorized State form may be used 
instead. 

(2) The County Supervisor, upon the 
advice of the designated attorney, 
escrow agent, title insurance company, 
or the OGC, as appropriate, may re- 
quire acknowledgment and recorda- 
tion of the assignment. Any cost inci- 
dent thereto will be paid by the bor- 
rower. 

(3) At the time form FmHA 443-16 is 
executed, appropriate notations will 
be made on Form FmHA 405-1, ‘““Man- 
agement System Card-Individual,” to 
insure that the proceeds, or the speci- 
fied portion of the proceeds assigned 
to FmHA from the transactions, are 
remitted at the proper time. 

(g) Preparation of the note. Form 
FmHA 1940-17, “Promissory Note,” 
will bé used and completed in accord- 
ance with the FMI. 

(1) Separate notes will be prepared 
for any other FmHA loan made simul- 
taneously with the FO loan. The notes 
will be completed as provided in the 
appropriate loan regulation and FMI. 

(2) All FmHA notes to be secured by 
real estate can be described in the 
same mortgage. 

(3) When a loan is closed in Decem- 
ber with an installment due on the fol- 
lowing January 1, that installment 
should be collected at loan closing. 

(4) The promissory note will be 
signed as follows: 

(i) When loans are made to an indi- 
vidual, the note will be executed in ac- 
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cordance with Part 1807 of this chap- 
ter (FmHA Instruction 427.1). 

(ii) When a loan is made to a cooper- 
ative or a corporation, by: 

(A) The official(s) authorized to 
obtain the loan; and 

(B) The individual(s) holding a ma- 
jority interest in the ccoperative or 
corporation, as individuals. 

(iii) When a loan is made to a part- 
nership by all partners in the partner- 
ship. 

(h) Supplementary payment agree- 
ment. Form FmHA 440-9, “Supple- 
mentary Payment Agreement,” should 
be used for each applicant who regu- 
larly (such as’ weekly, monthly, or 
quarterly) receives substantial income 
from an off-farm source, a nonfarm 
enterprise, or from farming. 

(i) Obtaining insurance. The appli- 
cant will be informed of the insurance 
requirements set forth in §1943.24 (d). 

(j) Effective time of loan closing. An 
FO loan is considered closed when the 
mortgage is filed for record. 

(k) Distribution of documents after 
loan-.closing. The County Supervisor 
should review the forms and closing 
actions. Corrective action should be 
taken when necessary. 

(1) Real estate mortgage. 

(i) When the original recorded in- 
strument is returned to County Office: 

(A) File: the original in County 
Office file, and . 

(B) Give a copy to the borrower. 

(ii) When the original is retained by 
recorder: 

(A) File a conformed copy in county 
office file, and 

(B) Give a conformed copy to the 
borrower. 

(iii) The County Supervisor will pro- 
vide copies that may be needed in 
some cases for interested third parties. 

(2) Deeds. 

(i) Give the original to borrower, and 

(ii) Retain one copy to file. 

(3) Title insurance policies. 

(i) File the Mortgagee title policy in 
the county office file, and 

(ii) Give the Owner’s title policy, if 
one is obtained, to the borrower. 

(4) Water stock certificates or simi- 
lar collateral will be retained in the 
county office file. 

(5) Abstracts of title. 

(i) Return to the borrower, except 
that when they were obtained from a 
third party with understanding they 
will be returned, the abstracts will be 
sent to the third party. A memoran- 
dum receipt will be obtained when ab- 
stracts are delivered to the third 
party. 

(ii) Form FmHA 140-4, “Transmittal 
of Documents” will be used and a re- 
ceipted copy kept in the County 
Office. The FMI should be followed 
for preparing this form. 


§ 1943.39-1943.41 [Reserved] 


§ 1943.42 Servicing. 


FO loans will be serviced in accord- 
ance with Subpart A of Part 1872 of 
this chapter (FmHA Instruction 
465.1). Chattel security for FO loans 
will be serviced in accordance with 
Subpart A of Part 1930 of this chap- 
ter. 


§ 1943.43 Subsequent FO loans. 


A subsequent FO loan is a loan made 
to a borrower who is currently in debt 
for an FO loan. 

(a) A subsequent loan may be made 
for the same purposes and under the 
same conditions’as an initial loan. 

(b) The subsequent loan will be proc- 
essed in the same manner as an initial 
loan except that a new appraisal of 
real estate will be required only when 
real estate is taken as security and one 
or more of the following exists: 

(1) Subsequent loan funds will be 
used to purchase land or the mortgage 
will include additional land that is not 
presently covered by the FmHA real 
estate mortgage. 

(2) The County Supervisor or loan 
approval official requests a new ap- 
praisal report. 

(3) The latest appraisal report on 
the farm is over two years old. 

(4) The physical characteristics of 
the farm have changed significantly. 

(5) The subsequent loan will be over 
$10,000. 

(6) There have been significant 
changes in the market value of real 
estate in the area within the last two 
years. 

(c) When a new appraisal is not 
made, an employee authorized to 
make farm appraisals will provide an 
estimate of the value of the security. 
This value will be inserted, dated, and 
initialed in the comments section of 
the latest appraisal report. 

(d) A new real estate mortgage will 
not be necessary provided: 

(1) All the land which will serve as 
security for the loan is described on 
the present real estate mortgage, and 

(2) The real estate mortgage has a 
future advance clause and a State sup- 
plement provides authority for using 
such a clause, and 

(3) The required lien priority is ob- 
tained with the existing mortgage and 
future advance clause. 


§ 1943.44 Subordinations. 


Subordinations in favor of other 
lenders will be processed in accordance 
with Subpart A of,Part 1872 of this 
chapter. (FmHA Instruction 465.1). 


§ 1943.45-1943.49 [Reserved] 


§ 1943.50 State supplements. 


State supplements will be issued as 
necessary to implement this subpart. 
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ATTACHMENTS: EXHIBIT A 


FARMERS HOME ADMINISTRATION LOANS TO 
ENTRYMEN ON UNPATENTED PUBLIC LANDS 


I GENERAL: This Exhibit provides addi- 
tional policies and procedures applicable to 
(1) insured Farmers Home Administration 
(FmHA) loans to homestead and desertland 
entrymen which are to be secured by real 
estate, and (2) taking of real estate mort- 
gages on entries to secure Farm Ownership, 
Soil and Water, Individual Recreation, Op- 
erating, Emergency, Single Family Housing, 
and Farm Labor Housing loans in connec- 
tion with loan making and servicing. 

A Authority. The authorizations contained 
in this Exhibit clarify security and servicing 
for loans to entrymen and are based on 
Public Law 361. Attachmgnt 1 is a Memo- 
randum of Understanding between the De- 
partment of the Interior and the Depart- 
ment of Agriculture and outlines the gener- 
al procedures to be followed when loans are 
made to entrymen. Reference to Guaran- 
teed Loans in the Memorandum of Under- 
standing is not applicable. 

B Cooperation Between the Department of 
Agriculture and the Department of the Inte- 
rior. The extension of financial assistance 
and taking of real estate mortgages author- 
ized in paragraph I A will be facilitated 
through the cooperation of the FmHA, the 
Bureau of Land Management (BLM), and 
the Bureau of Reclamation (BR), as pro- 
vided in the Memorandum of Understand- 
ing. 

C Special Policies Applicable to Dwellings, 
Land Improvement and Ownership. An 
FmHA loan will not be made to an applicant 
who lacks the capital or who cannot obtain 
credit to provide (1) any required habitable 
dwellings within the statutory period speci- 
fied in pargraph I D for the establishment. 
of residence, and (2) land development suffi- 
cient for success but in no case less than 
that necessary to meet the entry require- 
ments. The Notice of Allowance of Entry is 
adequate to meet the ownership require- 
ment until the patent is issued. 

D Patent Requirements. All entrymen will 
be expected to keep in contact with appro- 
priate officials of the BLM, and BR and 
comply with pertinent laws and regulations 
of these Agencies relating to the issuance of 
patents for homestead or desertland entries. 
When applicable, reclamation proof must be 
filed by the borrower at the earliest possible 
date. Likewise, FmHA personnel concerned 
with making and securing FmHA loans to 
entrymen should acquaint themselves with 
BLM and BR representatives and keep in- 
formed of their regulations relating to the 
issuance of patents for homestead or desert- 
land entries, including but not limited to 
the following: 

1 RESIDENCE AND DEVELOPMENT 
REQUIREMENTS. A homestead entryman 
must established residence upon the tract 
entered within 6 months after date of the 
entry unless an extension of time is allowed 
and must maintain a residence there for 3 
years. The entryman should notify the au- 
thorized officer of the BLM upon establish- 
ing residence. When an FmHA loan is made 
for any purpose, the requirements of the ap- 
plicable FmHA regulations must be met. 
Likewise any residenee or development re- 
quirements of BLM or BR will be met. 

2 FINAL PROOF. Specific requirments 
for final proof for homestead entrymen is 
found in 43 CFR 2515.7 and final proof for 
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desertland entrymen is found in 43 CFR 
2521.6. 

a Homestead Entryman: Final proof must 
be filed within 5 years from the date of al- 
lowance of entry. A patent will not be issued 
until the entryman has submitted final 
proof. Final proof must show that (1) a hab- 
itable dwelling is on the land at the time 
proof is submitted, (2) residence require- 
ments have been met, (3) the improvements 
are of such character as to show good faith, 
and (4) the entryman is a citizen of the 
United States. When the entryman is ready 
to submit final proof the entryman should 
notify the BR and request instructions re- 
garding the procedure to be followed. 

b Desertland Entryman: Final proof must 
be made within 4 years from the date of 
entry. General requirements of the BLM 
that must be met include: (1) Filing a map 
at the initiation of the entry showing the 
method of irrigation and the proposed 
source of water supply, (2) an annual ex- 
penditure for 3 years of not less than $1 for 
each acre in the necessary development of 
the land, (3) filing a map at the end of the 
third year showing the character and extent 
of improvements, and (4) yearly proof of ex- 
penditures containing statements of two or 
more credible witnesses who have knowl- 
edge that the expenditures were made. 

The County Supervisor should consult the 
BLM official for any additional require- 
ments of the entryman such as preparing a 
notice of intention to make final proof, pub- 
lication of final proof and submission of 
final proof. 

3 RECLAMATION PROOF. Reclamation 
proof for homestead entryman may be sub- 
mitted with, or at any time after, the sub- 
mission of homestead proof. In additon to 
the final homestead proof mentioned in 
paragraph I D 2, the filing of reclamation 
proof is required as a condition for obtain- 
ing a patent to any entry within a reclama- 
tion project. Reclamation proof must show 
reclamation and cultivation of at least one- 
half of the irrigable area in the entry for 2 
years immediately preceding the date of 
submission of proof and the payment of all 
reclamation charges due at that time. Recla- 
mation proof, in proper form, must be sub- 
mitted to the official in charge of the proj- 
ect accompanied by the payment of final 
homestead commissions. 

II LOAN PROCESSING: When making an 
FmHA loan to be secured by the entryman’s 
land, existing FmHA policies, procedures, 
and loan authorities applicable to the par- 
ticular type of loan will be met, except as 
follows: 

A Applications. 1 APPLICATIONS FROM 
ENTRYMEN NOT IN A FEDERAL REC- 
LAMATION PROJECT. An application. for 
an FmHA loan from an entryman with re- 
spect to public land not within a Federal 
reclamation project will be considered only 
after the entryman has selected a farm and 
received the Notice of Allowance of Entry 
from BLM. The original or a copy of the 
document showing allowance of entry must 
be attached to Form FmHA 410-1, “Applica- 
tion for FmHA Services.” 

2 APPLICATIONS FROM ENTRYMEN 
IN A FEDERAL RECLAMATION PROJ- 
ECT. An application for an FmHA loan 
from an entryman with respect to public 
land within a Federal reclamation project 
will not be considered until after the entry- 
man has received a Certificate of Eligibility 
from BR and has selected a farm. If at the 
time of making application the entryman 


has received the Notice of Allowance of 
Entry from BLM, he will attach the original 
or a copy of such document to Form FmHA 
410-1. If the entryman has not received the 
Notice of Allowance of Entry, a copy of the 
Certificate of Eligibility must be attached to 
the FmHA application. However, the docket 
will not be approved until the original or a 
copy of the document showing Notice of Al- 
lowance of Entry has been received from 
the applicant and placed in the loan docket. 

3 SUPPLEMENTAL INFORMATION ON 
APPLICANT. At the time of making appli- 
cation for an FmHA loan to be secured by 
real estate, the entryman may be requested 
to authorize the FmHA to obtain from BLM 
or BR any available information concerning 
the entryman’s application for homestead, 
desertland, or reclamation entry for use by 
the FmHA in determining the entryman’s 
eligibility for the loan as provided in the 
Memorandum of Understanding. 

B Special Items in Development of Loan 
Dockets for Loans to be Secured by the En- 
Yyman’s Land. Loan dockets for loans to 
entrymen will be prepared and distributed 
in accordance with the applicable FmHA 
regulations, except as modified by this para- 
graph. 3 

1 DEVELOPMENT PLAN. An extra copy 
of Form FmHA 424-1, “Farm Development 
Plan” will be prepared and sent to BLM in 
each case. When the entryman’s farm is lo- 
cated in a Federal reclamation project, any 
development items listed on Form FmHA 
424-1 must be consistent with the overall 
plans for development of the reclamation 
project. Consequently, when Form FmHA 
424-1 provides for the leveling of land or 
the installation of farm distribution and 
surface drainage systems another extra 
copy will be prepared and sent to the Recla- 
mation Project Officer as soon as the 
County Supervisor determines that there is 
a reasonable likelihood that the loan will be 
made. If Form FmHA 424-1 conflicts with 
the overall BR plans for the development of 
the Federal reclamation project, officials of 
the BR will so advise the County Supervi- 
sor. The processing of the loan will not be 
delayed while awaiting such advice from BR 
but the FmHA loan will not be closed until 
Form FmHA 424-1 is revised to make it con- 
sistent with the BR plans. The County Su- 
pervisor will advise the Project Officer or 
Authorized Officer in writing whenever 
changes are made in the plans approved by 
the FmHA. 

C Title Clearance. 1 The entryman appli- 
cant will be required to furnish and pay for 
a certified statement prepared by a quali- 
fied title examiner or abstractor or as other- 
wise required by a State supplement which 
will include finding with respect to any out- 
standing land leveling contracts and any 
other claims of any kind on record against 
the entry. This certified statement will be 
included in the loan docket. Where there is 
an outstanding land leveling contract, the 
applicant’s copy of such contract also will 
be included in the loan docket and returned 
to the borrower when the loan is closed. 

2 The State Director, upon advice from 
the Office of the General Counsel, will 
inform the County Supervisor regarding the 
acceptable form of certified statement re- 
quired in paragraph II C 1. 

D Loan Closing. Except as provided by 
this Exhibit, FmHA loans will be closed in 
accordance with the applicable FmHA regu- 
lation. 
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1 REAL ESTATE MORTGAGE FORMS. 
Whenever the entry is located within a Fed- 
eral reclamation project two extra copies of 
Form FmHA 427-1, “Real Estate Mort- 
gage,” will be prepared. If the entry is not 
within a Federal reclamation project, one 
extra copy of the real estate mortgage will 
be prepared. After the loan has been closed, 
a conformed copy of the real estate mort- 
gage will be sent to BLM and, if the entry is 
located in a Federai reclamation project, a 
conformed copy of the mortgage also will be 
sent to the BR. The entyman’s serial 
number which appears on the original docu- 
ment showing Notice of Allowance of Entry 
will be typed on the original, and the con- 
formed copies of the Mortgage for BLM and 
BR will indicate the date and place of recor- 
dation and the book and page numbers. 

2 COUNTY OFFICE RECORD OF AL- 
LOWANCE OF ENTRY. When the loan is 
closed a copy will be made of the original 
document showing Notice of Allowance of 
Entry for the borrower’s county office case 
folder, unless a copy was funished. The 
County Supervisor will sign the following 
certification which will be typed on this 
copy: 

“I hereby certify that this is an exact 
copy of the Notice of Allowance of Entry 
issued by the BLM to 
(Entryman’s Name) residing at 
(Entryman’s Address) 











County Supervisor 

When the original document showing al- 
lowance of entry is furnished, it will be re- 
turned to the borrower. 

3 ENTRIES REQUIRED ON MANAGE- 
MENT SYSTEM CARDS. Upon closing the 
loan, the County Supervisor will enter a no- 
tation on the borrower’s Management 
System Card (Form FmHA 405-1) as to the 
date when the borrower must submit final 
proof to the BLM in fulfillment of the re- 
quirements to obtain a patent. If residence 
has not been established, a notation also 
will be made on the Management System 
Card of the date such residence must.be 
commenced. It will be the responsibility of 
the County Supervisor to follow through to 
see that the borrower completes these ac- 
tions. : 

III MORTGAGE ON REAL ESTATE 
FOR ADDITIONAL SECURITY. When it is 
deemed advisable to take a mortgage on the 
homestead or desertland entry as additional 
security or to otherwise protect the inter- 
ests of the FmHA, a real estate mortgage 
will be taken on such entry. The mortgage 
will be taken as authorized in Subpart A of 
Part 1872 of this chapter (FmHA Instruc- 
tion 465.1). In such a case, a copy of the real 
estate mortgage will be sent to BLM and, if 
the farm is located in a Federal reclamation 
project, a copy of the mortgage also will be 
sent to the BR. 

IV DEFAULT AND DISPOSAL OF UNITS: 
The County Supervisor will coordinate with 
the local BLM and BR representatives and 
keep the State Director currently advised 
on any cases in default or where default is 
anticipated. The State Director will be 
guided by Attachment I and advice of the 
Office of the General Counsel in fulfilling 
FmHA’s responsibilities for disposal of any 
units on which a patent has not been issued. 
Units on which a patent has been issued will 
be serviced by applicable FmHA procedures. 
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EXHIBIT A 
ATTACHMENT I 


MEMORANDUM OF UNDERSTANDING BETWEEN 
THE DEPARTMENT OF AGRICULTURE AND THE 
DEPARTMENT OF THE INTERIOR RELATING TO 
FINANCIAL ASSISTANCE BY THE FARMERS 
HoME ADMINISTRATION TO ENTRYMEN ON 
Pusiic LANDS 


PART I—PURPOSE AND DEFINITIONS 


A. Purpose. The purpose of this memoran- 
dum is to outline the general procedure to 
be followed by the Farmers Home Adminis- 
tration (FHA), the Bureau of Land Manage- 
ment (BLM), and the Bureau of Reclama- 
tion (BR), when FHA extends financial as- 
sistance to entrymen on unpatented public 
lands, including public land in reclamation 
projects. 

B. Definitions. Unless otherwise indicated 
in this memorandum: 

(1) The term “unit” will be used to de- 
scribe an adequate family farm, less than 
adequate family farm, a portion of a farm or 
any other tract of land. 

(2) The term “FHA” also includes its in- 
sured lenders and guaranteed lenders. 

(3) The term “outstanding balance” in- 
cludes (a) the unpaid indebtedness under 
the FHA mortgage, (b) any unpaid costs 
owed to BR for construction by it of a spe- 
cial distribution system to serve a unit 
where such costs have been allocated to the 


-unit as a separate item, and (c) any portion 


of an SW association loan made by FHA for 
construction of a domestic water system to 
serve the unit and secured by a lien on the 
unit. It does not include any portion of an 
SW association loan made by the FHA for 
construction of a domestic water system to 
serve the unit and not secured by a lien on 
the unit, nor project construction costs 
charged to the unit. 

(4) Pub. L. 361, 8lst Congress (7 U.S.C. 
1006a and 1006b), is referred to as “Pub. L. 
361.” It applies to Farm Ownership (FO), 
Operating (OL), Soil and Water Conserva- 
tion (SW) loans made to individuals and 
Recreation (RL) loans to individuals under 
the Consolidated Farm and Rural Develop- 
ment Act of 1972 (7 U.S.C. 1921) and prior 
laws. It does not apply to Emergency (EM) 
loans made under that act or prior laws, nor 
to Housing (RH) loans made under Title V 
of the Housing Act of 1949 (42 U.S.C. 1471), 
or to any other loans made or administered 
by FHA. 

(5) Pub. L. 419 (86 Stat. 675) amended 
Pub. L. 361 to add desertland entrymen as 
eligible for the same loans as indicated in 
(4) above. 

(6) The term “Project Officer’ refers to 
the BR Officer who may properly hold the 
requisite responsibility for the project or 
area in question. 

(7) The term “authorized officer” refers 
to the BLM Officer to whom has been dele- 
gated the required responsibility for the 
area in question. 

(8) The term “County Supervisor” means 
County Supervisor for FHA. 

(9) The term “State Director” 
State Director for FHA. 


means 


PART II—GENERAL PROVISIONS 


A. FHA regulations will govern making 
and. servicing FHA loans, including the 
taking of mortgages as additional security 
for existing FHA loans. 

B. In connection with applications for 
FHA loans or credit sales to eligible appli- 
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cants, the Project Officer of BR or the au- i 
thorized officer of BLM, upon written re-} 
quest of the County Supervisor, will furnish + 
the following: E 


1. Written consent to make the applicant ! 
an FHA loan or to secure an existing FHA 
loan. 4 

2. Any information which BR or BLM has} 
concerning the applicant, provided, in the . 
case of BR information, the request has the - 
following authorizations attached to it: 


mation to make available to the Farmers 
Home Administration any information the 
Bureau may have concerning my transac- 
tions with it. This information may be used 
by the Farmers Home Administration in de- 
termining my eligibility and qualifications 
for a loan, and is to be treated as confiden- 
tial. 

(Type name of applicant below signature) 


signed 





(applicant) 
signed 





: (spouse) 

3. A statement of account, showing the ap- 
plicant’s outstanding balance if there is a 
debt owed to BR (principal balance, accrued 
unpaid interest, and daily interest accrual 
rate, any other charges and any unpaid spe- 
cial distribution system costs, and the 
amount, delinquent). 

4. A report on any development and resi- 
dence requirements which have not been 
completed and on eligibility of the unit for 
water, including full information on the 
status of any excess land. 

5. Advice as to whether the applicant is in 
default because of failure to pay water 
charges, or because of breach of any. other 
agreements with the Bureau of Reclama- 
tion. . 

C. A homestead or desertland entryman 
on public land not in a reclamation project 
may apply to the County Supervisor for an 
FHA loan when his entry-has been allowed. 
The original or a copy of the Notice of Al- 
lowance of Entry from BLM must be at- 
tached to the application for a loan from 
FHA. Upon request of the County Supervi- 
sor, the authorized officer of the BLM, to 
the extent applicable will furnish any infor- 
mation that office has with respect to the 
applicant entryman. 

An applicant for a homestead on a recla- 
rnation project likewise may apply to the 
County Supervisor for an FHA loan when 
he has received from the BR a Certificate of 
Eligibility and has selected a unit. A copy of 
the Certificate of Eligibility must be at- 
tached to the application for a loan from 
the FHA unless the unit has been entered, 
in which case the Notice of Allowance of 
Entry will be attached to the application for 
a loan. Each application for such a loan 
filed by an entryman will be processed in 
substantially the same manner as other ap- 
plication of a similar character, including 
the preparation of the loan docket, certifi- 
cations by the FHA County Committee, and 
approval by the duly authorized loan ap- 
proving official. If any conflict exists be- 
tween the development plans of FHA and 
BR or BLM, the difference must be recon- 
ciled prior to loan closing. A copy of the 
Notice of Allowance of the Entry will be re- 
quired in the loan docket before a loan is 
closed. 

D. Upon closing of a loan to an entryman, 
when real estate security is taken, the 
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County Supervisor will send copies of the 
real estate mortgage to the authorized offi- 
cer of BLM, and to BR if appropriate. The 
County Supervisor will indicate on the 
mortgage the date such instrument was 
filed for record and the entryman’s home- 
stead or desertland entry serial number. 
Copies of these instruments will serve as no- 
tification to BLM or BR that a loan has 
been made by FHA and may be used in con- 
nection with the servicing of such loans as 
indicated herein. 


PART III—LOAN SERVICING 


A. If the entryman-borrower repays his in- 
debtedness in full to FHA before a patent is 
issued to him by BLM, the County Supervi- 
sor will promptly notify the BLM author- 
ized officer of the release of the mortgage 
lien. 

B. When final homestead or desertland 
entry proof or homestead proof and recla- 
mation proof submitted by an entryman- 
borrower is accepted by the BLM and a 
patent is issued before BLM is notified of 
the full repayment of the indebtedness to 
FHA, the patent issued will make reference 
to the FHA mortgage as follows: 

“This patent is issued subject to the rights 
of the United States under a certain mort- 
gage or deed of trust executed by and 
—_—_—_—_—_—— under date of —_———, 
19 ——, recorded in Book ———, Page 
of the records of the Recorder of 
Deeds for —————.” 

In such cases, if the patent is issued to a 
person other than the mortgager or the pur- 
chaser at foreclosure of the mortgage, there 
shall also be inserted after the recital of re- 
cordation of the mortgage the following 
words: “Which the patentee assumes and 
agrees to pay.” 

C. Upon issuance of the patent to the en- 
tryman-borrower, the authorized officer of 
BLM will notify the State Director that the 
patent has been issued and mailed to the en- 
tryman-borrower. Upon such notification, 
the County Supervisor will advise the entry- 
man-borrower to record the patent prompt- 
ly in the real estate records in the county in 
which his unit is located, and will check the 
records to determine that the recordation 
has been accomplished. The issuance of the 
patent will terminate any further relation- 
ship between BLM and FHA insofar as the 
entryman-borrower is concerned. . 

D. In the event that an entryman-borrow- 
er has not submitted Final Proof within the 
statutory period from the date of allowance 
of his entry, BLM will send to the County 
Supervisor a copy of the Notice of Expira- 
tion of the statutory period of entry when it 
is mailed to the entryman-borrower. The 
copy of the notice will be used by the 
County Supervisor in urging the entryman- 
borrower to submit final proof with appro- 
priate explanation of his failure to do so 
before the expiration of the statutory 
period. 


PART IV—DEFAULTS 


When an entryman-borrower is in default 
in the terms of his mortgage to FHA, in 
complying with requirements to obtain a 
patent, or in meeting the requirements to 
make reclamation proof, the following pro- 
cedures will apply: 

A. Default-on Mortgage. BLM will issue a 
decision canceling any entry upon which 
there is an FHA mortgage when so request- 
ed in writing by the State Director. FHA 
may request a cancellation whenever any 
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default occurs in the terms, conditions, cov- 
enants, and obligations contained in the 
mortgage. Included among the terms, condi- 
tions, covenants, and obligations in the 
mortgage taken by FHA will be the provi- 
sion that the entryman-borrower must 
comply with the legal and administrative 
regulations for the issuance of a patent and, 
if the entry is located in a reclamation proj- 
ect, with the legal and administrative regu- 
lations for making reclamation proof. 

1. The State Director will furnish the au- 
thorized officer of BLM with an explanation 
of the need for cancellation. When the 
entry is located in a reclamation project, the 
State Director also will notify the BR Re- 
gional Director and furnish him with an ex- 
planation of the need for cancellation. 

2. The BR Regional Director may request 
the State Director to reconsider the necessi- 
ty for cancellation of the entry when (a) BR 
can furnish information which may not 
have been considered by FHA, (b) there is 
an outstanding contract between BR and 
the entryman borrower for the repayment 
of charges for land leveling, or (c) the entry- 
man-borrower has not made reclamation 
proof. If such a request is made, a copy will 
be furnished to the BLM which shall sus- 
pend action on the FHA request until fur- 
ther notified by the FHA. Ordinarily, BR 
will not request a reconsideration of the ne- 
cessity for cancellation unless there appears 
to be a reasonable basis upon which a solu- 
tion can be worked out so that the entry- 
man-borrower may retain possession of his 
unit. 

3. If BR does not ask the State Director to 
reconsider his request to cancel within 30 
days, BLM will issue a decision cancelling 
the entry. 

4. If BR asks for a reconsideration of the 
request to cancel, it will furnish the State 
Director immediately new information 
which it believes should be considered by 
FHA in reaching a decision. When FHA has 
reached a final decision, it will notify the 
BLM and the BR of the decision reached. 
Within 30 days after receiving notice of the 
final decision of the State Director that the 
entry should be canceled, BLM will notify 
the entryman-borrower of the cancellation 
of his entry in accordance with the usual 
procedure. A copy of the notice of the can- 
cellation will be mailed to the State Direc- 
tor at the same time. 

B. Default in Meeting Entry Requirmenits. 
If BLM proposes to take any action toward 
cancellation of an entryman-borrower’s 
entry, it will notify the State Director and 
the BR Regional Director if the unit is lo- 
cated in a reclamation project, in writing at 
least 30 days before any action is com- 
menced. The notification will be accompa- 
nied by an explanation as to why cancella- 
tion will be made. Within the 30-day period 
either or both FHA and BR may present 
any new information for the consideration 
of the BLM in reaching a decision to, or not 
to, cancel the entry. When BLM has 
reached a final decision, it will inform the 
State Director and the BR Regional Direc- 
tor. 

C. Default in Meeting Reclamation Re- 
quirements. In the event BR intends to rec- 
ommend cancellation of an entryman-bor- 
rower’s entry, the Superintendent of the 
Reclamation Project will notify the State 


Director in writing at least 30 days before ~ 


such recommendation is to be submitted to 
BLM for cancellation. The notification will 
be accompanied by an explanation as to 


why cancellation of entry is to be requested. 
FHA may request a reconsideration of BR’s 
intended recommendation to cancel within 
the 30-day period and will furnish any new 
information which it believes should be con- 
sidered by BR when reaching a final deci- 
sion. When BR has reached a final decision, 
it will notify the State Director. 


PART V—DISPOSAL OF UNITS AFTER 
CANCELLATION OR RELINQUISHMENT 


After cancellation or relinquishment of an 
entry upon land on which FHA holds a 
mortgage, such land shall be opened to re- 
entry only to persons eligible for an original 
entry, and eligible for an FHA loan unless 
the FHA Loan is paid in full. Any unit dis- 
posed of hereunder Shall be subject to the 
outstanding balance owed to FHA and BR, 
or to that portion of the outstanding bal- 
ance as agreed upon by the FHA and BR or 
BLM, as appropriate, if the entryman is eli- 
gible for an FHA loan. 

A. One Year Limit. Under Pub. L. 361, 
BLM or BR can permit a new entry only 
during one year after cancellation or relin- 
quishment of the old entry where the FHA 
mortgage is subject to Pub. L. 361 (FO, OL, 
and SW). In other cases such as RH and 
EM, the one-year limitation does not apply, 
but BLM or BR will nevertheless arrange 
for a new entry within the one-year period 
if it is practicable to do so. 

B. Custody and Expenses. While BLM or 
BR has disposal authority it will assume 
custodial responsibility for the unit, but the 
County Supervisor and the Project Officer 
will determine the actions necessary to pro- 
tect the interests of both FHA and BLM or 
BR. Any expenses incurred for protection of 
FHA’s interest will be paid by FHA and 
added to the mortgage debt. 

C. Disposal of Units.—1. Within a Recla- 
mation Project. As soon as possible, after 
cancellation or relinquishment, FHA will 
make an appraisal to determine the value of 
the property and will report its findings to 
BR on appropriate FHA appraisal forms. 
The State Director and the BR Regional Di- 
rector after receipt of the report by BR will 
jointly participate in determining the 
amount of indebtedness owed to the United 
States which shall be required in accord- 
ance with the existing law to be paid and 
the terms under which repayment will be 
made. 

a. BR will, thereafter, for that particular 
unit, proceed to inform the public of the 
availability of the unit in accordance with 
its established procedures. However, before 
BR issues a Certificate of Eligibility to any 
applicant for re-entry it will submit to the 
County Supervisor (a) a list of the names of 
the applicants who can qualify for a Certifi- 
cate of Eligibility and the order in which 
such applicants shall be considered, and (b) 
the information submitted by each of the 
qualified applicants in support of his-appli- 
cation for the entry. 

b. The County Supervisor and the County 
Committee will examine the list and the in- 
formation to determine which of the appli- 
cants are eligible for an FHA loan. The list 
of any documentary information furnished 
will be returned to BR with a written state- 
ment setting forth the names in the list 
which are eligible for FHA assistance. Upon 
receiving such information from FHA, BR 
will proceed to select, in accordance with es- 
tablished procedures, from among the appli- 
cants determined to be eligible for a Certifi- 
cate of Eligibility and an FHA loan, one ap- 
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plicant but not to exceed two alternate ap- 
plicants, to whom the unit may be awarded 
upon qualifying to assume fhe indebtedness. 

c. BR will issue a Certificate of Eligibility 
to the selected applicant. The Certificate of 
Eligibility will be sent to the FHA County 
Supervisor who will instruct the applicant 


to file his Certificate of Eligibility and ap- 


plication for entry with BLM which will 
issue a Notice of Allowance of Entry if the 
applicant is qualified to make entry. The ap- 
plicant will be allowed to occupy the unit 
when he has received the Notice of Allow- 
ance of Entry and has completed arrange- 
ments to assume the required amount of in- 
debtedness owed to FHA or to refinance 
such indebtedness. FHA will send a copy of 
the assumption agreement or note and 
mortgage, if any, executed by the new occu- 
pant to BR and BLM. 

d. FHA may permit an eligible person to 
whom the unit is awarded to assume that 
part of the indebtedness determined to be 
within the value of the property. 

2. Units Not Within a Reclamation Proj- 
ect. As soon as possible, after cancellation or 
relinquishment, FHA will make an appraisal 
to determine the value of the property and 
to determine the amount of indebtedness 
owed on FHA loans that is to be paid by the 
new entryman. The FHA will report ‘the 
amount of the FHA debt to be assumed to 
the BLM. 

a. The BLM will, thereafter, for that par- 
ticular entry, proceed to inform the public 
of the availability of the land in accordance 
with its established procedures. BLM will, 
following the opening of the land to applica- 
tion, submit to the County Supervisor (a) a 
list of the names of the applicants who can 
qualify for the allowance and the order in 
which such applicants shall be considered, 
and (b) the information submitted by each 
of the applicants in support of his applica- 
tion. 

b. Thereafter the FHA will select from the 
list the first applicant for the entry who can 
qualify for an FHA loan. 

c. FHA will then notify BLM of the appli- 
cant selected. The authorized Officer will, 
as soon as possible after notification, issue 
the Notice of Allowance, The Allowance of 
Entry or an attachment thereto will show 
that entry is conditioned upon payment or 
assumption of the FHA debt. A copy of ap- 
propriate notice will be mailed to the State 
Director. 

d. Upon receipt of the Notice of Allowance 
of Entry by the applicant, FHA will instruct 
him to occupy the unit and will complete ar- 
rangements for him to assume or refinance 
the indebtedness or the part thereof deter- 
mined to be within the value of the proper- 
ty. FHA will send a copy of the assumption 
agreement or note and the mortgage, if any, 
executed by the new occupant to BLM. 

e. FHA may permit an eligible person to 
whom the unit is awarded to assume that 
part of the indebtedness determined to be 
within the value of the property. 

D. Disposal of Units By Farmers Home 
Administration. 1.. If no entry is allowed 
within one year after cancellation or relin- 
quishment of a prior entry on which FHA 
holds a mortgage and the property was se- 
curity for an FHA loan subject to Pub. L. 
361 even though it also was security for a 
loan not subject to that law, FHA will dis- 
pose of the unit in accordance with the FHA 
regulations. If the unit is located on a recla- 
mation project, such disposition shall be 
subject, however, to outstanding reclama- 
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tion charges on the land due the United 
States. 

2. If the property cannot be sold immedi- 
ately, the FHA will arrange for a lease or 
caretaker agreement as necessary to protect 
the Government’s interests. 

3. When FHA prepares to sell a unit, it 
will also advise BLM or BR, as appropriate, 
of the name of the purchaser and will re- 
quest issuance of a patent to the purchaser. 
If the unit is in a reclamation project. BR 
will furnish, as soon as possible to FHA, in- 
formation concerning any outstanding rec- 
lamation charges on the land due the 
United States. 

4. The sale may be for cash or on credit. 
In the event the sale is on credit, FHA will 
furnish a copy of the mortgage to BLM or 
BR, as appropriate, which shall make refer- 
ence, in any patent issued thereafter, to the 
outstanding mortgage of FHA. 

This memorandum of_ understanding su- 
persedes the earlier memorandum of under- 
standing signed on February 17, 1950, and 
March 25, 1950, respectively, by the Secre- 
taries of Agriculture and Interior. 


Approved: 


Jack O. Horton, 
Assistant Secretary of the Interior. 


Date: October 22, 1974. 
Approved: 
WILLIAM ERwWInN, 
Assistant Secretary of Agriculture. . 
Date: December 16, 1974. 


Subpart B—Insured Soi! and Water Loan 
Policies, Procedures, and Authorizations 


Sec. 

1943.51 
1943.52 
1943.53 
1943.54 


Introduction. 

Objectives. 

Management assistance. 

Definitions. 

1943.55 [Reserved] 

1943.56 Credit elsewhere. 

1943.57-1943.59 [Reserved] 

1943.60 Preference. 

1943.61 Receiving and processing applica- 
tions. 

1943.62 Soil and Water loan eligibility re- 
quirements. 

1943.63-1943.65 [Reserved] 

1943.66 Loan purposes. 

1943.67 Loan limitations. 

1943.68 Rates and terms. 

1943.69 Security. 

1943.70-1943.72 [Reserved] 

1943.73 General provisions. 

1943.74 Special requirements. 

1943.75 Options, planning and appraisals. 

1943.76 Planning and performing develop- 

x ment. 

1943.77 Relationship with other lenders. 

1943.78 [Reserved] 

1943.79 Relationship with other FmHA 
loans and guaranteed or economic emer- 
gency loans. 

1943.80 County Committee certification. 

1943.81 [Reserved] : 

1943.82 Loan docket processing. 

1943.83 Loan approval or disapproval. 

1943.84 Requesting title service. 

1943.85 Action after loan approval. 

1943.86-1943.87 [Reserved] 

1943.88 Loan closing actions. 

1943.89-1943.91 [Reserved] 

1943.92 Servicing. 

1943.93 Subsequent SW loans. 

1943.94 Subordinations. 


Sec. 

1943.95-1943.99 [Reserved] 

1943.100 State supplements. 

Exhibit A~Memorandum of Understanding 
Between the Bureau of Reclamation, 
Department of the Interior and the 
Farmers Home Administration, Depart- 
ment of Agriculture. 

AvuTHoRITY: 7 U.S.C. 1989; 5 U.S.C 301; del- 
egation of authority by the Sec. of Agri., 7 
CFR 2.23; delegation of authority by the 
Asst. Sec. for Rural Development 7 CFR 
2.70. 


Subpart B—insured Soil and Water 
Loan Policies, Procedures and Au- 
thorizations 


§ 1943.51 Introduction. 


This Subpart outlines the policies, 
procedures, and authorizations for 
making Soil and Water (SW) loans 
under the Consolidated Farm and 
Rural Development Act, as amended. 
It is the policy of this Agency to make 
loans to any otherwise qualified appli- 
cant without regard to race, color, reli- 
gion, sex, marital status, age or nation- 
al origin. See Exhibit A of Subpart A 
of this part for making SW loans to 
entrymen on unpatented public lands. 
See Subpart R of Part 2000 of this 
chapter for the Memorandum of Un- 
derstanding between the Farm Credit 
Administration (FCA) and the Farm- 
ers Home Administration (FmHA). 

§ 1943.52 Objectives. 

The basic objectives of the SW loans 
are to encourge and facilitate the im- 
provement, protection, and proper use 
of farmland by providing financing for 
soil conservation, water development, 
conservation, and _ use; forestation: 
drainage of farmland; the establish- 
ment and improvement of permanent 
pasture; pollution abatement and con- 
trol; and other related measures con- 
sistent with all Federal, State and 
local environmental quality standards. 
Achieving these objectives should help 
farmers to make needed land-use ad- 
justments and should lessen the 
impact of adverse weather conditions 
on farming operations. 


§ 1943.53 Management assistance. 


Supervision will be provided borrow- 
ers to the extent necessary to achieve 
loan objectives and protect the Gov- 
ernment’s interests, in accordance 
with Subpart B of Part 1924 of this 
chapter. 


§ 1943.54 Definitions. 


(a) Approval official. A field official 
who has been delegated loan and 
grant approval authorities within ap- 
plicable loan programs, subject to the 
dollar limitations contained in tables 
available in any FmHA Office. 

(b) Cooperative. An entity which has 
farming as its purpose and whose 
members have agreed to share the 
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profits of the farming enterprise. The 
entity must be recognized as a farm 
cooperative by the laws of the State(s) 
in which the entity will operate a 
farm.’ 

(c) Corporation. For the purposes of 
this regulation, a private domestic cor- 
poration created and organized under 
the laws of the State(s) in which the 
entity ill operate a farm. 

(d) Farm. A tract or tracts of land, 
improvements, and other appurte- 
nances considered to be farm property 
which is used or will be used in the 
production of crops or livestock. This 
includes the production of aquatic or- 
ganisms under a controlled or selected 
environment owned or operated by the 
applicant or borrower. It will also in- 
clude a residence which, although 
physically separate from the farm 
acreage, is ordinarily treated as a part 
of the farm in the local community. 

(e) Fish farming. The production of 
fish, mollusks, or crustaceans (or other 
invertebrates) under controlled condi- 
tions in ponds, lakes, streams, or simi- 
lar holding areas. This involves feed- 
ing, tending, harvesting and other ac- 
tivities as are necessary to properly 
raise and market the products. 

(f) Indefinite parole. To verify that 
applicants other than citizens are le- 
gally admitted to the U.S. on indefi- 
nite parole, such applicants must pro- 
vide their Form I-94, “Immigrants on 
Indefinite Parole” card. 

(g) Leasehold. A right to use farm 
property for a specific period of time 
under conditions provided-for in a 
lease agreement. 

th) Majority interest. Any individual 
or a combination of individuals owning 
more than a 50 percent interest in a 
cooperative, corporation or partner- 
ship. 

(i) Mortgage. Any form of security 
interest or lien upon any rights or in- 
terest in real property of any kind. In 
Louisiana and Puerto Rico the term 
“mortgage” also refers to any security 
interest in chattel property. 

(j) Partnership. An entity consisting 
of individuals who have agreed to op- 
erate a farm. The entity must be rec- 
ognized as a partnership by the laws 
of the State(s) in which the entity will 
operate a farm and must be author- 
ized to own both real and personal 
property and to incur debts in its own 
name. 

(k) Security. Property of any kind 
subject to a real or personal property 
lien. Any reference to collateral or se- 
curity property shall be considered a 
reference to the term security. 

(1) State or United States. The 
United States itself, each of the sever- 
al States, the Commonwealth of 
Puerto Rico., The Virgin Islands of 


the United States, Guam, American: 


Samoa, and the Commonwealth of the 
Northern Mariana Islands. 
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§ 1943.55 [Reserved] 


§ 1943.56 Credit elsewhere. 


The applicant shall certify in writing 
on the appropriate forms, and the 
County Supervisor shall determine, 
that adequate credit elsewhere is not 
available to finance the applicant’s 
actual needs at reasonable rates and 
terms, taking into consideration pre- 
vailing private and covperative rates 
and terms in the community in or near 
where the applicant resides for loans 
for similar purposes and periods of 
time. 

(a) When based on the County Su- 
pervisor’s knowledge of other lender 
programs, the review of the applica- 
tion indicates there is no possibility 
for the applicant to obtain the credit 
needed from other lender(s), this con- 
clusion and the basis for it will be re- 
corded in the running record and fur- 
ther checks will not be necessary. 

(b) If the County Supervisor ques- 
tions whether the applicant is unable 
to obtain the credit needed from other 
agricultural lenders in the area, such 
lenders will be contacted and the find- 
ings recorded in the running record. 

(c) If the County Supervisor receives 
letters or other written evidence from 
a lender(s) indicating the applicant is 
unable to obtain satisfactory credit, 
these will be included in the loan 
docket. 

(d) Property and interests in proper- 
ty owned and income received by an 
individual applicant, a cooperative and 
its members as individuals, a corpora- 
tion and its stockholders as individ- 
uals, and a partnership and its mem- 
bers as individuals will be considered 
and used by an applicant in obtaining 
credit from other sources. 


§§ 1943.57-1943-59 [Reserved] 


§ 1943.60 Preference. 


An application on hand from a veter- 
an as defined in Subpart A of Part 
1801 .of this chapter (FmHA Instruc- 
tion 410.1) will be given preference 
over an application from a non-veter- 
an on file at the same time when it ap- 
pears that available funds will be inad- 
equate to meet the needs of all appli- 
cants. 


§ 1943.61 Receiving and processing appli- 
cations. 


(a) Applications will be received and 
processed in accordance with Subpart 
A of Part 1801 of this chapter (FmHA 
Instruction 410.1). 

(b) If the applicant is a cooperative, 
corporation, or partnership the follow- 
ing information will be obtained and 
included in the loan docket: 

(1) A complete list of members, 
stockholders, or partners showing the 
address, citizenship, principal occupa- 
tion, and the number of shares and 


percentage of ownership or of stock 
held in the cooperative or corporation 
by each or the percentage of interest 
held in the partnership by each. 

(2) A current personal financial 
statement from each of ths principal 
members of a cooperative, partners of 
a partnership or stockholders of a cor- 
poration. For this purpose, a principal 
is one owning or controlling as much 
as 10 percent of the ownership, stock 
or interest of a cooperative, corpora- 
tion, or partnership. If no member, 
partner, or stockholder owns or con- 
trols as much as 10 percent, each 
member, partner, or stockholder will 
be considered as a principal. Any other 
member, partner or stockholder whose 
financial statement, in the judgment 
of the loan approval official, would be 
pertinent to a consideration of the fi- 
nancial strength of the cooperative, 
corporation: or partnership will also be 
required to provide personal financial 
statements. 

(3) A current financial statement 
from the cooperative, corporation, or 
partnership itself. 

(4) A copy of the cooperative or cor- 
poration’s charter, or any partnership 
agreement, any articles of incorpora- 
tion and bylaws, any certificate or evi- 
dence of current registration (good 
standing) and a resolution(s) adopted 
by the Board of Directors, members or 
stockholders authorizing specified of- 
ficers of the cooperative, corporation, 
or partnership to apply for and obtain 
the desired loan and execute required 
debt, security and other instruments 
and agreements. 

(5) A copy of any written lease, con- 
tract, or agreement entered into by 
the cooperative, corporation, or part- 
nership which may be pertinent to a 
consideration of its application. 


§ 1943.62 Soil and water loan eligibility re- 
quirements. , 

(a) An individual must. (1) Be a citi- 

zen of the United States (see § 1943.54 


(1) for the definition of “United 
States’’), legally admitted as a perma- 
nent resident of the United States or 
on indefinite parole. 

(2) Possess the legal capacity to 
incur the obligations of the loan. 

(3) Have the character (as related 
solely to debt repayment ability and 
reliability), managerial ability and in- 
dustry to carry out the proposed oper- 
ation. 

(4) Honestly try to carry out the 
conditions and terms of the loan. 

(5) Be unable to obtain sufficient 
credit elsewhere to finance actual 
needs at reasonable rates and terms, 
taking into consideration prevailing 
private and cooperative rates and 
terms in the community in or near 
which the applicant resides for loans 
for similar purposes and periods of 
time. 
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(6) Be the owner or operator of a 
farm after the loan is closed. 

(7) If a tenant, have a satisfactory. 
written lease for a sufficient period of 
time and under terms that will enable 
the operator to obtain reasonable re- 
turns on the improvements to be made 
with the SW loan. In addition, the 
lease or separate agreement should 
provide for compensating the tenant 
for any unexhausted value of the im- 
provements upon termination of the 
lease. 

(b) A cooperative, corporation or 
partnership must. (1) Have the charac- 
ter (as related solely to debt repay- 
ment ability and reliability), manage- 
ment ability and industry to carry out 
the proposed operation; and 

(2) Honestly try to carry out the 
conditions and terms of the loan. 

(3) Consist of members, stockholders 
or partners holding a majority interest 
who are citizens of the United States 
(see § 1943.54 (1) for the definition of 
“United States’), legally admitted as 
permanent residents of the United 
States or on indefinite parole and who 
meet the requirements of paragraphs 
(b) (1) and (2) of this section. 

(4) Be authorized to own and/or op- 
erate a farm in the State(s) in which 
the farm is located. 

(5) Be unable to obtain sufficient 
credit elsewhere, either as an entity or 
as individual members, stockholders or 
partners, to finance actual needs at 
reasonable rates and terms taking into 
account prevailing private and cooper- 
ative rates and terms in or near the 
community for loans for similar pur- 
poses and periods of time. 

(6) Be controlled by individuals en- 
gaged primarily and directly in farm- 
ing or ranching in the United States 
after the loan is made. 

(7) Be the owner or operator of the 
farm after the loan is made. 

(8) If a tenant, have a satisfactory 
written lease for a sufficient period of 
time and under terms that will enable 
the applicant to obtain reasonable re- 
turns on the improvements made with 
the loan. In addition, the lease or sep- 
arate agreement should provide for 
compensating the tenant for any un- 
exhausted value of the improvements 
‘ upon termination of the lease. 

(9) Consist of members, stockholders 
or partners who do not as individuals 
have an FO, SW, RL, or OL loan and 
are not members of another entity 
that has an FO, SW, RL, or OL loan. 


§ 1943.63-1943.65 [Reserved] 


§ 1943.66 Loan purposes. 


Loans that are consistent with all 
Federal, State and local environmental 
quality standards may be made to: 

(a) Pay costs for construction, mate- 
rials, supplies, equipment, and services 
related to land and water develop- 


‘ 
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ment, use, conservation; and energy. 
saving measures related to soil and 
water conservation, such as: 

(1) Terraces, dikes, reservoirs, ponds, 
tanks, cisterns, liquid and solid waste 
disposal facilities, wells, pipelines, 
pumping and irrigation equipment, 
ditches and canals for drainage, water- 
ways, and erosion control structures. 

(2) Drainage of land which is part of 
an operating farm unit. 

(3) Land clearing. 

(4) Sodding, subsoiling, land leveling, 
liming and fencing. 

(5) Fertilizer and seed used in con- 
nection with a soil conservation prac- 
tice or to establish or improve perma- 
nent vegetation. 

(6) Forestation for sustained yield 
and tree planting for erosion control 
or shelter belt. purposes. 

(7) Gasoline, oil, and equipment 
rental or hire connected with estab- 
lishing or completing the develop- 
ment. 

(8) Reasonable expenses incidental 
to obtaining, planning, closing and 
making the loan, such as fees for legal, 
engineering or other technical services 
and first year insurance premiums 
which are required to be paid by the 


-borrower and which cannot be paid 


from other funds. Loan funds may 
also be used to pay the borrower’s 
share of Social Security taxes for 
labor hired by the borrower in connec- 
tion with making any planned im- 
provements. 

(9) Purchase or repair of special-pur- 
pose equipment such as terracing, land 
leveling and ditching equipment, pro- 
vided: 

(i) Such equipment. is needed and 
will facilitate the completion or main- 
tenance of the planned improvement, 
and 

(ii) The cost of the equipment plus 
the other costs related to improve- 
ment will not be more than if per- 
formed by a contractor or by another 
method. 

(b) Pay the costs of meeting Federal, 
State or local requirements for qgri- 
cultural, animal, or poultry waste pol- 
lution abatement and control facili- 
ties, including construction, modifica- 
tion, or relocation of the farm or farm 
structures if necessary to comply with 
such pollution abatement require- 
ments. 

(c) Acquire a source of water to be 
used on land the applicant owns, will 
acquire, or operates including: 

(1) The purchase of water stock or 
membership in an incorporated water 
users association. 

(2) The acquisition of a water right 
through appropriation, agreement, 
permit, or decree. 

(3) The acquisition of water supply 
or right, and the land on which it is 
presently being used, when the water 
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supply or right cannot be purchased 
without the land, provided: 

(i) The value of the land without the 
water supply or right is only an inci- 
dental part of the total price, and 

“ii) The water supply will be trans- 
ferred to, and used more effectively 
on, other land owned or operated by 
the applicant. 

(d) Refinance debts subject to the 
following: 

(1) The debts were incurred for au- 
thorized SW loan purposes. 

(2) All development or repair work 
conforms to FmHA standards or those 
standards will be met with the SW 
loan. 

(3) The applicant’s present creditors 
will not furnish credit at rates and 
terms the applicant can meet. 

(4) The County Supervisor, by con- 
tacting the appropriate lender, verifies 
and documents, either in the running 
record or by letter from the lender, 
the need to refinance all secured debts 
and major unsecured debts. The 
unpaid balance on the debts to be refi- 
nanced will be verified. 

(e) Purchase land or an interest 
therein for sites or rights-of-way and 
easements upon which a water or 
drainage facility will be located. 

(f) Pay that part of the cost of facili- 
ties, improvements, and “practices” 
which wil! be paid for in connection 
with participation in programs admin- 
istered by agencies such as the Agri- 
cultural Stabilization and Conserva- 
tion Service or the Soil Conservation 
Service only when such costs cannot 
be covered by purchase orders or as- 
signments to material suppliers or con- 
tractors. If loan funds are advanced 
and the portion of the payment for 
which the funds were advanced is 
likely to exceed $1,000, the applicant 
will assign the payment to the Farm- 
ers Home Administration (FmHA). 

(g) Provide water supply facilities 
for dwellings and farm buildings, in- 
cluding such facilities as wells, pumps, 
farmstead distribution systems, and 
home plumbing. 

(h) Pay costs of land and water de- 
velopment, use, and conservation es- 
sential to the applicant’s farm, subject 
to the following: 

(1) Such a loan may be made on land 
with defective title owned by the ap- 
plicant (see § 1943.69 (b)) or on land in 
which the applicant owns an undivid- 
ed interest providing: 

(i) The amount of funds used on 
such land is limited to $25,000, 

ii) There is adequate security for 
the loan, and 

(iii) The tract is not included in the 
appraisal report. 

(2) Such a loan may be made on land 
leased by the applicant providing: 

(i) The terms of the lease are such 
that there is reasonable assurance the 
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applicant will have use of the improve- 
ment over its useful life. 

(ii) A written lease provides for pay- 
ment to the tenant or assignee any un- 
exhausted value of the improvement if 
the lease is terminated. 

(iii) There is adequate security for 
the loan. 


§ 1943.67 Loan limitations. 


An SW loan will not be approved if: 

(a) The borrower has outstanding 
SW, Farm Ownership (FO) or Recrea- 
tion (RL) loans, and making the re- 
quested loan will cause the borrower’s 
total unpaid principal indebtedness to 
exceed the lesser of $200,000 or the 
market value of the farm or other se- 
curity. 

(1) The State Director or a Farmer 
Programs staff member may deter- 
mine the market value is different 
from the appraiser’s recommended 
market value. 

(2) The basis for changing the rec- 
ommended market value must be do- 
cumented in the comments section of 
the appraisal report and initialed by 
an employee who has been delegated 
authority to appraise farms. 

(b) The noncontiguous character of 
a farm containing two or more tracts 
is such that an efficient farming oper- 


ation and nonfarm enterprise cannot 


be conducted due to the distance be- 
tween tracts or due to inadequate 
rights-of-way or public roads between 
tracts. 

(c) The limitation found in § 1943.79 
(c) is not exceeded. 


§ 1943.68 Rates and terms. 


(a) Amortization period. Each loan 
will be scheduled for repayment over a 
period not to exceed 40 years from the 
date of the note or such shorter period 
as may be necessary to assure the loan 
will be adequately secured, taking into 
account the probable depreciation of 
the security. 

(b) Deferred payments.—(1) General 
policy and conditions. Borrowers are 
expected to pay all interest that be- 
comes due on their loans. However, if 
necessary, principal and interest pay- 
ments may be deferred up to three in- 
stallments from the date of the note. 
The deferral will never extend beyond 
the final due date of the note. An ap- 
plicant will be expected to repay some 
interest each year beginning the first 
year and, bearing in mind the above 
limitations, full payments will be 
scheduled at the earliest date the 
Farm and Home Plan indicates they 
can be paid. The applicant will be ad- 
vised to make payments on the loan as 
soon as the applicant has repayment 
ability even though the deferral 
period has not expired. The use of de- 
ferral authority will generally involve 
beginning farmers, applicants with 
limited income and resources and ap- 
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plicants who have had production and 
economic losses because of natural or 
economic conditions. Deferred pay- 
ments may be authorized under the 
following conditions: 

(i) The initial Farm and Home Plan 
and Business Analysis-Nonagricultural 
Enterprise, when appropriate, show 
full installments cannot be paid during 
the deferred period; and 

(ii) A long-time Farm and Home 
Plan is prepared, when appropriate; 
and 

(iii) A typical Farm and Home Plan 
and Business Analysis-Nonagricultural 
Enterprise, when appropriate for a 
full crop year following the deferred 
period indicates full installments can 
be paid under normal conditions. 

(2) Scheduling installments. Annual 
installments will be scheduled in ac- 
cordance with repayment ability as in- 
dicated on Table K of the Farm and 
Home Plan, Form FmHA 431-2. De- 
ferred interest will not be capitalized. 
Installments after the deferred period 
will be calculated in accordance with 
the FMI for Form FmHA 1940-17. 

(c) Interest rate to borrower. See Ex- 
hibit B of FmHA Instruction 440.1 for 
the applicable interest rate. This ex- 
hibit may be obtained from any 
FmHA office. 


§ 1943.69 Security. 


(a) General. Each SW loan will be se- 
cured by real estate, chattels, other se- 
curity, leaseholds, or a combination of 
these. 

(b) Real estate security. (1) A mort- 
gage will be taken on the entire farm 
to be improved which is owned by the 
applicant, including land in which the 
applicant owns an undivided interest, 
except a portion of the farm will be 
excluded when: 

(i) The applicant’s title to that part 
of the farm is defective, and cannot be 
cured at a reasonable cost, provided: 

(A) The Office of the General Coun- 
sel (OGC) determines the applicant’s 
interest is of such nature that it is not 
mortgageable; and 

(B) To include the land would com- 
plicate loan servicing or liquidation; 
and 

(C) Any land on which title is defec- 
tive will not be included in the ap- 
praisal of the farm whether or not it is 
described on the mortage. 

(ii) The present lienholder on that 
part of ‘the farm will not permit a 
junior lien or State law will not recog- 
nize or permit a lien provided: 

(A) The part excluded from the se- 
curity is not included in the appraisal 
report; and 

(B) OGC advice is obtained before 
excluding any real estate from the se- 
curity or the conditions under which 
real estate can be excluded are out- 
lined by a State supplement. 


(iii) Soundness of the loan will not 
be affected if there is defective title or 
part of the farm is not included as se- 
curity. 

(2) When the farm alone will not 
provide enough security, other real 
estate owned by the applicant may 
also be taken as security. 

(3) Loans may be secured by a junior 
lien on real estate provided: 

(i) Prior lien instruments do not con- 
tain provisions for future advances 
(except for taxes, insurance, other 
costs needed to protect the security, or 
reasonable foreclosure costs), cancella- 
tion, summary forfeiture, or other 
clauses that may jeopardize the Gov- 
ernment’s interest or the applicant’s 
ability to pay the SW loan unless any 
such undesirable provisions are limit- 
ed, modified, waived or subordinated 
insofar as the: Government is con- 
cerned. 

(ii) Agreements are obtained from 
prior lienholders to give notice of fore- 
closure to FmHA whenever State law 
or other arrangements do not require 
such a notice. Any agreements needed 
will be obtained as provided in Part 
1807 of this chapter (FmHA Instruc- 
tion 427.1). 

(4) The designated attorney, title in- 
surance company, or OGC will furnish 
advice on obtaining security when a 
life estate is involved. 

(5) Any loan of $10,000 or less may 
be secured by the best lien obtainable 
without title clearance or legal serv- 
ices as required in Part-1807 of this 
chapter (FmHA Instruction 427.1): 
Provided, The County Supervisor be- 
lieves from a search of the county rec- 
ords that the applicant can give a 
mortgage on the farm. This exception 
to title clearance will not apply when: 

(i) The loan is made simultaneously 
with that of another lender. 

(ii) This provision conflicts with pro- 
gram regulations of any other FmHA 
loan being made simultaneously with 
the SW loan. 

(6) The Departments of Agriculture 
and Interior have agreed that FmHA 
loans may be made to Indians and se- 
cured by real estate when title is held 
in trust or restricted status. When se- 
curity is taken on real estate held in 
trust or restricted status: 

(i) The applicant will request the 
Bureau of Indian Affairs (BIA) to fur- 
nish Title Status Reports to the 
County Supervisor. 

(ii) BIA approval will be obtained on 
the mortgage after it has been signed 
by the applicant and any other party 
whose signature is required. 

(c) Chattel security. Loans may be 
secured by chattels subject to the fol- 
lowing conditions: 

(1) Real estate security is inadequate 
to secure the loan or is not available at 
all. 
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(2) Taking a lien on chattels will not 
prevent the borrower from obtaining 
operating credit from other sources or 
the FmHA. 

(3) Junior liens on chattels may be 
taken when there is enough equity in 
the property. However, when practi- 
cal, a first lien on selected chattel 
items should be obtained. . 

(4) A first lien will be taken on 
equipment or fixtures bought with 
loan funds whenever such property 
cannot be included in the real estate 
lien and this additional security is 
needed to secure the loan. 

*(5) When a loan is made only for the 
purchase of shares of water stock, 
such stock will be pledged or assigned 


as security for the loan. No other se-~ 


curity need be required if the stock 
represents the right to receive water 
and is transferable separately from 
the land, provided: 

(i) There is a market for the stock. 

(ii) The purchase price is no greater 
than the price at which stock in the 
water company is normally sold. 

(6) If secured by chattels only, the 
loan cannot be over $100,000 and must 
be scheduled for repayment within 20 
years or the useful life of the security, 
whichever is less. 

(7) Chattel security will be obtained 
and kept effective as notice to third 
parties as provided in Subpart A of 
Part 1930 and Subpart B of Part 1941 
of this chapter. 

(d) Other security. (1) Items such as 
land, buildings, fixtures, fences, water, 
water stock and facilities, other im- 
provements easements, rights-of-way, 
and other appurtenances that are con- 
sidered part of the farm and usually 
pass with the farm in a change of own- 
ership may be taken as additional se- 
curity when needed. If any of these do 
not pass with a change of ownership, 
the County Supervisor will obtain 
advice from the designated attorney, 
title insurance company of OGC to 
properly identify such items and in- 
elude them in an appropriate security 
instrument.or assignment. 

(2) Other property that cannot be 
converted to cash without jeopardizing 
the borrower’s farm operation may be 
taken as additional security when 
needed. Examples of such security 
may include cash value of insurance 
policies, stock, memberships or stock 
in associations or water stocks. Any 
property taken as additional security 
must have security value and be trans- 
ferable. Advice will be obtained from 
the designated attorney, title insur- 
ance company or the OGC on obtain- 
ing this security or assignment. 

(e) Loans secured by leasehoids. A 
loan may be secured by a mortgage on 
the leasehold if it has negotiable value 
and is able to be mortgaged, subject to 
the following: 
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(1) The unexpired term of the lease 
should extend beyond the repayment 
period of the loan for a period suffi- 
cient to ensure the objectives of the 
loan will be achieved. If the loan re- 
payment period is equal to or greater 
than the period covered by the lease, 
the borrower must provide other se- 
curity to secure the loan or the lessor 
must agree in writing to compensate 
the borrower for any unexhausted 
value of the improvements when the 


. lease expires or is terminated. 


(2) The lessor must have good and 
marketable title to the real estate, 


which may be subject to a prior lien, © 


or the lessor must have signed a con- 
tract to purchase the real estate. The 
contract to sell and the lien instru- 
ments must not contain convenants, 
such as short redemption periods or 
rights to cancel, which may jeopardize 
the Government’s security. Any provi- 
sions which may jeopardize the Gov- 
ernment’s security must be limited, 
modified, waived or subordinated in 
favor of the Government. 

(3) With respect to achieving the 
purpose of the loan, obtaining ade- 
quate security, and being able to serv- 
ice the loan and enforce its rights, the 
Government, as holder of a mortgage 
upon a lease or leasehold interest, 
must be in a position substantially as 
good as if it held a second mortgage on 
the real estate. Besides the lessor’s 
consent to the SW mortgage on the 
leasehold interest, FmHA should con- 
sider whether or not: 

(i) There is reasonable security of 
tenure. The borrower’s interest should 
not be subject to summary forfeiture 
or cancellation. 

(ii) The right to foreclose the SW 
mortgage and sell without restrictions 
would adversely affect the salability or 
market value of the security. 

(iii) FmHA: has a right to bid at a 
foreclosure sale or to accept voluntary 
conveyance in lieu of foreclosure. 

(iv) FmHA has the right, after ac- 
quiring the leasehold through foreclo- 
sure or voluntary conveyance in lieu of 
foreclosure, or in event of abandon- 
ment by the borrower, to occupy the 
property or sublet it, and to sell it for 
cash or credit. In case of a credit sale, 
the FmHA should take a vendor’s 
mortgage with rights similar to those 
under the original SW mortgage. 

(v) The borrower has the right, in 
the event of default or inability to 
continue with the lease and the SW 
loan, to transfer the leasehold, subject 
to the SW mortgage, to an eligible 
transferee who will assume the SW 
debt. 

(vi) Advance notice will be given to 
FmHA of the lessor’s intention to 
cancel, terminate or foreclose upon 
the lease. Such advance notice should 
be long enough to permit FmHA to as- 
certain the amount of delinquencies, 
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the total amount of the lessor’s and 
any other prior interest, the market 
value of the leasehold interest and, if 
litigation is involved, to refer the case 
with a report of the facts to the 
United States Attorney for appropri- 
ate action. 

(vii) There are express provisions 
covering the question of FmHA’s obli- 
gation to pay unpaid rental or other 
charges accrued at the time it aequires 
possession of the property or title to 
the leasehold, and those which 
become due during FmHA’s occupancy 
or ownership, pending further servic- 
ing or liquidation. 

(viii) There are any necessary provi- 
sions to assure fair compensation to 
the lessee for any part of the premises 
taken by condemnation. : 

(ix) Any other provisions are neces- 
sary to obtain an interest which can be 
mortgaged. 

(4) A State supplement will be issued 
in any State in which real estate or 
chattel liens may be taken on lease- 
hold interests in farmland and record- 


* ed so as to protect the mortgagee. 


(5) The following language or similar 
language which, in the opinion of 
OGC or the designated attorney, is le- 
gally adequate, will be inserted on the 
lien instrument: 


“All Borrower’s right, title, and interest in 
and to the leasehold estate for a term of 
—— years beginning on ——-—, 19—— , cre- 
ated and established by a eertain Lease 
dated ——— , 19 —— , executed by ———-—- as 
lessor(s), recorded on ——— , 19 —— , in 
Book » page of the ——— Rec- 
ords of said County and State, and any re- 
newals and extensions thereof, and all Bor- 
rower’s right, title, and interest in and to 
said Lease, covering the following real 
estate:” (To be inserted just before the legal 
description.) 


This additional covenant will be in- 
serted in the mortgage: 


“Borrower will pay when due all rents and 
any and all other charges required by said 
Lease, will comply with all other require- 
ments of said Lease, and will not surrender 
or relinquish without the Government’s 
written consent, any of the Borrower’s 
right, title or interest in or to said leasehold 
estate or under said Lease while this instru- 
ment remains in effect.” 


(f) State supplements. Each State 
will supplement this section to provide 
instructions on forms to be completed 
and other requirements. to be met in 
order to obtain the required security. 
In each State where loans will be 
made to Indians holding title to land 
in trust or restricted status, FmHA 
and BIA will decide on a way to ex- 
change necessary information, and the 
procedure to be followed will be set 
out in a State supplement. 
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§ 1943.70-1943.72 [Reserved] 


§ 1943.73 General provisions. 


(a) Flood and mudslide hazard 
areas. Flood and mudslide hazards will 
be evaluated whenever the farm to be 
financed is located in special flood or 
mudslide prone areas as designated by 
the Federal Insurance Administration 
(FIA). Subpart B of Part 1806 of this 
chapter (FmHA Instruction 426.2) will 
be complied with when loan funds are 
used to construct, modify, or relocate 
buildings in such areas. This will not 
prevent making loans on farms when 
the farmstead is located in a flood or 
mudslide prone area and if funds are 
not included in the loan for building 
improvements. However, the hazard 
will need to be noted in the appraisal 
report. When land development or im- 
provements such as dikes, terraces, 
fences, and intake structures are 
planned to be located in special flood 
or mudslide prone areas, loan funds 
may be used subject to the following: 

(1) The Corps of Engineers or the 
Soil Conservation Service (SCS) will 
be consulted concerning: 

(i) Likelihood of flooding. 

(ii) Probability of flood damage. 

(iii) Recommendations on _ special 
design and specifications needed to 
minimize flood and mudslide hazards. 

(2) FmHA representatives will evalu- 
ate the proposal and record the deci- 
sion in the loan docket. 

(b) Civil Rights. The provisions of 
Subpart E of Part 1901 of this Chap- 
ter will be complied with on all loans 
made which involve any development 
financed by FmHA that will be per- 
formed by a contract or subcontract of 
more than $10,000. 

(c) Protection of historical and ar- 
chaeological properties. If there is any 
evidence to indicate the property to be 
financed has historical or archaeologi- 
cal value, the provisions of Subpart F 
of Part 1901 of this chapter apply. 

(d) Environmental impact state- 
ments. If SW loans are used in densely 
populated areas to finance a farm 
which has relatively large feedlots or 
holding facilities for livestock or fish 
or smaller feedlots or holding facilities 
which are likely to have an effect on 
the environment, the applicant will be 
requested to complete Form FmHA 
449-10, “Applicant’s Environmental 
Impact Evaluation.” 

(1) The County Supervisor will com- 
plete Form FmHA 440-46, “Environ- 
mental Impact Assessment,” from in- 
formation provided by the applicant in 
form FmHA 449-10. 

(2) The County Supervisor will for- 
ward a copy of the loan application, 
completed FmHA Forms 449-10 and 
440-46, and any other information and 
docket material relevant to environ- 
mental considerations to the State Di- 

rector. The State Director will deter- 
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mine whether or not an environmental 
impact statement should be prepared 
based on this submittal and any other 
available information. 

(3) The provisions of Subpart G of 
Part 1901 of this Chapter will be fol- 
lowed to the extent applicable for SW 
loans in making decisions on farm op- 
erations that may have a significant 
impact on the environment. 

(e) Truth in Lending—Real Estate 
Procedures Act. The provisions of Sub- 
part I of Part 1901 of this chapter con- 
cerning Truth in Lending apply to any 
SW loan made to an individual if the 
amount of the loan is $25,000 or less. 

(f) Equal Credit Opportunity Act. In 
accordance with Title V of Pub. L. 93- 
495, the Equal Credit Opportunity 
Act, the FmHA will not discriminate 
against any applicant on the basis of 
sex or marital status, with respect to 
any aspect of a credit transaction. 

(g) Compliance with Special Laws 
and Regulations. (1) Applicants will be 
required to comply with Federal, State 
and local laws and regulations govern- 
ing construction; diverting, appropriat- 
ing, and using water including use for 
domestic purposes; installing facilities 
for draining land; and making changes 
in the use of land affected by zoning 
regulations. 

(2) State Directors and Farmer Pro- 
grams Staff members will consult with 
SCS, U.S. Geological Survey, State 
Geologist or Engineer, or any board 
having official functions relating to 
water use or farm drainage require- 
ments and restrictions for water and 
drainage development. State supple- 
ments will be issued to provide guide- 
lines which: 

(i) State all requirements to be met, 
including the acquisition of water 
rights. 

(ii) Define areas where development 
of ground water for irrigation is not 
recommended. 

(iii) Define areas where land drain- 
age is restricted. 

(3) Applicants will comply with all 
local laws and regulations, and will 
obtain any special licenses or permits 
needed for nonfarm, recreation, spe- 
cialized or fish farming enterprises. 


§ 1943.74 Special requirements. 


(a) Land development. When possi- 
ble, recommendations for land devel- 
opment will be obtained from the 
Forest Service, State Agricultural Ex- 
tension Service, and the Soil Conserva- 
tion Service and included in the devel- 
opment plan, and in the farm and 
home plans. In planning such develop- 
ment with the applicant, the County 
Supervisor will encourage the appli- 
cant to use any cost-sharing assistance 
that may be available through any 
source such as the Agricultural Stabi- 
lization and Conservation Service 
(ASCS) programs. 


(b) Technical assistance. Applicants 
are responsible for obtaining all the 
technical assistance required in con- 
nection with an SW loan, such as that 
needed to plan, construct, or establish 
the improvement or facility to be fi- 
nanced. 

(c) Loans for irrigation purposes. 
Evidence or documentation of the fol- 
lowing should be obtained when loan 
funds are to be used for irrigation pur- 
poses: 

(1) The land to be irrigated is suit- 
able for irrigation. 

(2) The applicant has a right to use 
water for irrigation. 

(3) The water is suitable to use for 
irrigation and is available in sufficient 
quantities to irrigate a_ specified 
amount of land. 

(4) If irrigation specialists have pre- 
pared any feasibility studies, copies of 
these studies have been submitted to 
FmHA. 

(d) Insurance. (1) Insurance will be 
obtained on buildings and other prop- 
erty as provided in Subpart A of Part 
1806 of this chapter (FmHA Instruc- 
tion 426.1) when the loan is secured by 
real estate. 

(2) See § 1943.73(a) for information © 
about mudslide and flood insurance. 

(3) Chattel security should be in- 
sured against hazards customarily in- 
sured against in the area if the loss of 
such security would jeopardize the in- 
terests of the Government. 

(e) Life estates. When life estates are 
involved, loans may be made: 

(1) To both the life estate holder 
and the remainderman, provided: 

(i) Both have a legal right to occupy 
and operate the farm; and 

(ii) Both are eligible for the loan; 
and 

(iii) Both parties sign the note and 
mortgage. 

(2) To the remainderman only: Pro- 
vided: 

(i) The remainderman has a legal 
right to occupy and operate the farm; 
and 

(ii) The lien instrument is signed by 
the remainderman, life estate holder, 
and any other party having any inter- 
est in the security. ‘ 

(3) To the life estate holder only, 
provided: 

(i) There is no legal restriction 
placed on a life estate holder who oc- 
cupies and operates a farm; and 

(ii) The lien instrument is signed by 
the life estate holder, remainderman, 
and any other party having any inter- 
est in the security. 

(f{) Farm or residence situated in dif- 
ferent counties. If a farm is situated in 
more than one State, county, or 
parish, the loan will be processed and 
serviced in the State, county, or parish 
in which the borrower’s residence on 
the farm is located. However, if the 
residence is not situated on the farm, 
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the loan will be serviced by the 
County Office serving the county in 
which the farm or a major portion of 
the farm is located unless otherwise 
approved by the State Office. 

(g) Liens junior to the FmHA lien. A 
loan will not be approved if a lien 
junior to the FmHA lien is likely to be 
taken simultaneously with or immedi- 
ately subsequent to the loan closing to 
secure any debt the borrower may 
have at the time of loan closing or any 
debt that may be incurred in connec- 
tion with the SW loan, unless the total 
debt against the security would be 
within its market value. 

(h) Graduation of SW borrowers. If, 
at any time, it appears that the bor- 
rower. may be able to obtain a refi- 
nancing loan from a cooperative or 
private credit source at reasonable 
rates and terms, comparable to those 
for loans for similar purposes and peri- 
ods of time prevailing in the area the 
borrower will, upon request, apply for 
and accept such financing. 


§ 1943.75 Options, planning and apprais- 
als. 


(a) Options. An applicant is responsi- 
ble for obtaining options on real prop- 
erty. Form FmHA 440-34, “Option to 
Purchase Real Property,” may be 
used. Other forms may be used if ac- 
ceptable to all parties concerned and 
to FmHA. When an FmHA form is not 
used, a provision should be included 
which makes the option contingent 
upon FmHA making a loan to the 
buyer. 

(b) Planning. Farm and Home Plans 
and nonagricuitural enterprise plans, 
when appropriate, will be completed 
as provided in Subpart B of Part 1924 
of this chapter.. 

(c) Appraisals. (1) Real estate ap- 
praisals will be completed by an 
FmHA employee authorized to make 
farm appraisals when real estate is 
taken as security. Appraisals are not 
required if: 

(i) The amount of the FmHA loan 
and any simultaneous loan is $10,000 
or less; and 

ii) The loan approval official deter- 
mines the loan is adequately secured 
without an appraisal; and 

(iii) The County Supervisor indicates 
in the loan docket an estimate of the 
market value of the real estate to be 
given as security. 

(2) Real estate appraisals will be 
completed as provided in Subpart A of 
Part 1809 of this chapter (FmHA In- 
struction 422.1). 

(3) The value of stock required to be 
purchased by Federal Land Bank 
(FLB) borrowers may be added to the 
recommended market value of the se- 
curity, provided: 

(i) An assignment is obtained on the 
stock, or 


RULES AND REGULATIONS 


(ii) An agreement is obtained which 
provides that: 

(A) The value of the stock at the 
time the FLB loan is satisfied will be 
applied on the F'LB loan, or 

(B) The stock refund check is made 
payable to the borrower and FmHA, or 

(C) The stock refund check is made 
payable to the borrower and mailed to 
the County Supervisor. 

(iii) The total of the stock value and 
the recommended market value of real 
estate is indicated in the comments 
section of the appraisal report. 

(4) In the case of nonreal estate se- 
curity, the following items apply: 

di) Form FmHA 440-21, “Appraisal 
of Chattel Property,” will be used. 

(ii) The property which will serve as 
security will be described in sufficient 
detail so it can be identified. 

(iii) Its current market value or, if 
appropriate, the current cash value 
will be determined. 


§ 1943.76 Pianning and performing devel- 
opment. 


The development work will be 
planned and completed in accordance 
with Part 1804 of this chapter (FmHA 
Instruction 424.1). 


§ 1943.77 Relationship with other lenders. 


(a) An applicant will be requested to 
obtain credit from another source 
when information indicates -such 
credit is available. When another 
lender will not make a loan for the 
total needs of the applicant but is will- 
ing to participate with an SW loan, 
consideration will be given to a partici- 
pation loan. FmHA employees may 
not guarantee, personally or for 
FmHA, repayment of advances made 
from other credit sources. However, 
lenders may be assured that lien prior- 
ities will be recognized. 

(b) The County Supervisor and the 
other lender’s representative should 
maintain a close working relationship 
in processing loans to a mutual appli- 
cant or borrower. When an SW loan is 
made at the same time as a loan from 
another lender, that lender’s lien will 
have priority over the FmHA lien 
unless otherwise agreed upon. The 
lender’s lien priority can cover the fol- 
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lowing in addition to principal and in- 
terest: Advances for payment of taxes, 
property insurance, reasonable main- 
tenance to protect the security, and 
reasonable foreclosure costs including 
attorney’s fees. 


§ 1943.78 [Reserved] 


§ 1943.79 Relationship with other FmHA 
loans guaranteed or economic emer- 
gency loans. 


(a) Insured SW loans may be made 
simultaneous with other FmHA loans 
or to borrowers presently in debt on 
FmHA loans, only if the loan limits in- 
volved will not be exceeded and all re- 
quirements of the loans involved will 
be met. 

(b) If an applicant is eligible for an 
SW loan and Economic Emergency 
(EE) loan for the same purposes and 
the SW loan will meet the needs of 
the applicant, it will be the policy to 
process -the SW loan, provided loan 
funds are available. If the SW loan 
will not meet the total needs of the ap- 
plicant, it will normally be the policy 
to process an EE loan only. 

(c) Borrowers indebted to FmHA 
and/or an FmHA guaranteed lender 
for an EE loan may be considered for 
SW loan(s): Provided, The total out- 
standing principal indebtedness to 
FmHA and/or an FmHA guaranteed 
lender for the EE and any SW, RL, 
FO, and OL loans would not exceed 
$650,000. 

(d) An insured SW loan will not be 
made to a borrower with an outstand- 
ing guaranteed FO, SW or RL loan, 
and paragraph (c) of this section is not 
intended to override this policy. 


§ 1943.80 County Commitiee certification. 


The County Committee will certify 
that an applicant is eligible on Form 
FmHA 440-2, “County Cummittee Cer- 
tification or Recommendation,” before 
a loan is approved. In some instances 
the Committee may want to interview 
the applicant or see the farm before 
making any recommendations. 


§ 1943.81 [Reserved] 


§ 1943.82 Loan docket processing. 


(a) Forms. The following table is a 
guide to the forms needed and shows 
how they are distributed. 





FmHA form No. Name of form 


Total 
number of 
copies 


Signed by Copy to 
borrower Loandocket borrower 





400-1 Equal Opportunity 
Agreement. 

Notice to Contractors 
and Applicants. 

Nondiscrimination 
Agreement. 





400-3 





400-4 





400-6 
*403-1 





Debt Adjustment 
Agreement. 





410-1 





Services. 
Applicant Reference 
Letter. 


410-8 





410-9 





the Privacy Act. 


Compliance Statement... 


Application for FmHA 


Statement Required by 


1-0 1-C 
1-C 
2-O and C 1-C 


1-C 
1-O 1-C 


1-O 
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Total Signed by Copy to 
Name of form numberof borrower Loandocket borrower 
copies 





Privacy Act Statement 22 
to References. 

Appraisal Report Farm 1 
Tract. 








Supplemental Report— 
Irrigation, Drainage, 
Levee, and Minerals. 
Appraiser’s Worksheet 
Farm Tracts for Study 
of Comparable 
Properties. 
*424-1 Development Plan 1-O 
*427-8 Agreement with Prior 
Lienholder. 
*431-1 Long-Time Farm and 2-O and C 
Home Plan. 
431-2 Farm and Home Pian 1-0 
*431-4 Business Analysis— i-O 
Nonagricultural 
Enterprise. 
440-1 Request for Obligation "2-0 and 
of Funds. Cc 
440-2 County Committee 
Certification or 
Recommendation. 
*440-9 Supplementary 
Payment Agreement. 
*440-21 Appraisal of Chattel 
Property. 
*440-34 Option to Purchase 
Real Property. 
*440-41 Disclosure Statement 
for Loans Secured by 
Real Estate. 
*440-42 Credit Sale Disclosure 
Statement. 
*440-43 Notice of Right to 
Rescind. 
440-45 Nondiscrimination 
Certificate (Individual 
Housing). 
*440-46 Environmental! Impact 
Assessment. 
**443-12 Farm Qwnership and 
Individual Soil and 
Water fund Analysis. 
*449-10 Applicant's 
Environmental Impact 
Evaluation. 
*492-19 Characteristics of 
Approved Applicants. 

































































‘Signed copy of option previously delivered to the seller. 

?In addition to the plan for first full crop year, the interim plan, if prepared, will be included in the 
docket. 

’When the contract method is used, three copies of plans and specifications will be required. 

‘Signed copy to creditor. 

5’Copy to lienholder. 

*Copy to State director. 

7Records of applicant investigation, availability of other credit, and so forth, which remain with the 
docket. 

*In right-to-rescind cases, original and sufficient copies for each person who has a right to rescind. 

*Original and one copy to borrower, two copies to each other person who has a right to rescind. If the 
right to rescind is exercised, the person exercising the right will sign one copy of the form and return it to 
the county office. 

Applicant must sign and date this form. 

“Signed by ail sources of information concerning the applicant’s character and credit. Original is re- 
tained by the person who supplies the information. 

"Signed by all sources of information concerning the applicant's character and credit. Original is re- 
tained by the person who supplies the information. 


O=Original; C=Copy. 


*When applicable. 
**Not used when a credit sale is processed without a loan. 


< 
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(b) Other docket items. The running 
record and correspondence pertaining 
to the loan application and docket will 
be included. Other items may include 
supplementary information to farm 
and home plans; nonfarm enterprises; 
and copies of mortgages, contracts, 
and deeds. 

(c) Verification of veterans’ prefer- 
ence. If the applicant has checked the 
veteran block, the County Supervisor, 
or other County Office employee will 
review the applicant’s evidence of dis- 
charge or release to determine wheth- 
er the applicant is entitled to veterans’ 
preference. 

(ad) Information on other credit. The 
decket will include, by entries in the 
running record or by letters, informa- 
tion on the need to refinance secured 
and major unsecured debts. Also, in- 
formation will be included which 
shows other credit is not available in 
the amount needed or is not available 
under repayment terms which the ap- 
plicant can meet. 


§ 1943.83 Loan approval or disapproval. 


(a) Loan approval authority. Initial 
and subsequent loans may be approved 
as authorized by Subpart A of Part 
1901 of this chapter, provided: 

(1) Section 1943.67(a), containing 
loan limitations, is not violated. 

(2) No significant changes have been 
made in the development plan consid- 
ered by the appraiser when real estate 
will be taken as security. 

(b) Loan approval action. (1) The 
loan approval official is responsible for 
reviewing the docket to determine 
whether the proposed loan complies 
with established policies and all perti- 
nent regulations. When reviewing the 
docket, the loan approval official will 
determine that: 

(i) The County Committee has certi- 
fied the applicant eligible, 

(ii) The Committee certification has 
been properly completed and signed 
by at least two members of the Com- 
mittee, 

(iii) Funds are requested for author- 
ized purposes, 

(iv), The proposed loan is sound, 

(v) The security is adequate, 

(vi) Necessary supervision is 
planned, and 

(vii) All other pertinent require- 
ments have been met or will be met. 

(2) When approving the loan, the ap- 
proval official will: 

(i) Indicate on all copies of Form 
FmHA 440-1, “Request for Obligation 
of Funds,” any conditions not required 


by FmHA’ regulations that must be 
met for loan closing; 

(ii) Specify any special security re- 
quirements; and 

(iii) Indicate special conditions or 
agreements needed with prior lien 
holders, when appropriate; or 

(iv) Indicate that approval is subject 
to satisfactory title evidence when re- 
quired, if such evidence has not been 
obtained; 

(v) Indicate any other special re- 
quirements; and 

(vi) Sign the original and one copy 
of Form FmHA 440-1 and insert the 
title of the approval official. 

(c) Distribution of forms after loan 
approval. The applicable docket forms 
will be distributed as outlined below 
by the loan approval official after a 
loan is approved. 

(1) the following forms will be sent 
to the Finance Office: 

(i) Form FmHA 440-1 (copy). 

(ii) When funds have been obligated 
the Finance Office will send to the 
County Office .an original and one 
copy of Form FmHA 440-57, ‘Ac- 
knowledgment of Obligated Funds/ 
Check Request.” 

Gii) Form FmHA 443-12, “Farm 
Ownership and Individual Soil and 
Water Fund Analysis,” (original). 

(iv) Form FmHA 442-19, ‘‘Character- 
istics of Approved Applicants,” (origi- 
nal) for initial loans only. If an initial 
Operating Loan (OL) or FO loan is ap- 
proved at the same time, only one set 
of forms is required. 

(2) The original of Form FmHA 440- 
1 and the remainder of the loan 
docket will be sent to the County 
Office. 

(3) The following forms will be sent 
to the State Office: 

(i) Form FmHA 440-1 (copy). 

(ii) Form FmHA 443-12 (copy). 

(iii) Form FmHA 492-19 (copy) for 
initial loans only. If an initial FO or 
OL loan is approved at the same time, 
only one set of forms is required. 

(4) A signed copy of Form FmHA 
440-1 will be sent to the borrower on 
the date of loan approval. 

(d) Loan disapproval. The following 
action will be taken when a loan is dis- 
approved: 


(1) The reason(s) for disapproval will 
be indicated on form FmHA 440-1 by 
the loan approval official. The 
reason(s) may be in a letter or the run- 
ning record if this form has not been 
completed. Suggestions which could 
remedy the reasons for disapproval 
should be included. 
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(2) The County Supervisor will 
notify the applicant in writing of the 
action taken and include any sugges- 
tions that could result in favorable 
action when appropriate. In addition 
to sending out written notice, the 
County Supervisor may personally dis- 
cuss the action with the applicant. In 
that instance, the items covered in the 
discussion will be documented in the 
running record. 

(3) Items furnished by the applicant 
during docket processing will be re- 
turned. 


§ 1943.84 Requesting tiile service. 


When the loan is approved and real 
estate will serve as security, the 
County supervisor will request the ap- 
plicant to obtain title clearance as pro- 
vided in Part 1807 of this chapter 
(FmHA Instruction 427.1), when re- 
quired, if this has not been done. If an 
option is involved, the applicant will 
sign and send to the seller Form 
FmHA 440-35, “Acceptance of 
Option,” or other suitable forms. 


§ 1943.85 Action after loan approval. 


(a) Requesting check. If real estate 
will not be taken as security or if real 
estate is taken as security and satisfac- 
tory title evidence is obtained prior to 
loan approval or if the County Super- 
visor is reasonably certain that satis- 
factory title evidence can be obtained 
so the Joan can be closed within 20 
working days from the date of the 
check, loan funds may be requested at 
the time of loan approval by entering 
the amount needed in the appropriate 
block of Form FmHA 440-1. If funds 
are not requested when the loan is ap- 
proved, advances in the -amount 
needed will be requested by using form 
FmHA 440-57 in accordance with the 
Forms Manual Insert (FMI). The 
original Form FmHA 440-57 will be re- 
tained in the County Office and a 
copy sent to the Finance Office. The 
initial loan advance will be requested 
when loan approval conditions can be 
met, satisfactory title to real estate se- 
curity can be provided, and a date has 
been set for loan closing. 

(1) When all loan funds can be dis- 
bursed at, or within 30 days after loan 
closing or if the amount of funds that 
cannot be disbursed does not exceed 
$5,000, the total amount of the loan 
will be requested in a single advance. 

(2) When loan funds cannot be dis- 
bursed as outlined in paragraph (a)(1) 
of this section, the amount needed to 
meet the immediate needs of the bor- 
rower will be requested by submitting 
a.copy of Form FmHA 440-57 to the 
Finance Office. The amount of each 
advance should meet the needs of the 
borrower as much as is possible, so the 
amount in the supervised bank ac- 
count will be kept to a minimum. The 
Finance Office will continue to supply 
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Form FmHA 440-57 until the entire 
loan has been disbursed. The County 
Supervisor should tell the borrower to 
notify the County Office of amounts 
needed on a timely basis to avoid 
delays in receiving loan checks. 

(b) Handling loan checks. (1) When 
the loan check or the borrower’s per- 
sonal funds are to be deposited in the 
designated loan closing agent’s escrow 


~ account, this will be done no later 


than the date of loan closing. If loan 
funds or the borrower’s personal funds 
are to be deposited in a supervised 
bank account, this will be done in ac- 
cordance with Part 1803 of this chap- 
ter (FmHA Instruction 402.1) as soon 
as possible, but in no case later than 
the first banking day following the 
date of loan closing. 

(2) If a loan check is received and 
the loan cannot be closed within 20 
working days from the date of the 
check, the County Supervisor will take 
appropriate action in accordance with 
FmHA Instruction 102.1, a copy of 
which may be obtained from any 
FmHA Office. ; 

(3) When a check is returned and 
the loan will be closed at a subsequent 
date, another check will be requested 
in accordance with FmHA Instruction 
102.1, a copy of which may be ob- 
tained as stated in paragraph (b)2) of 
this section. 

(c) Cancellation of loan. Loans may 
be cancelled before loan closing as fol- 
lows: 

(1) The County Supervisor will 
notify the State and Finance Offices 
of loan canceflation by using Form 
FmHA 440-10. The County Office will 
send a copy of Form FmHA 440-10 to 
the designated attorney, escrow agent, 
Regional Attorney, or the title insur- 
ance company representative provid- 
ing lean closing instructions to indi- 
cate the loan has been cancelled. If a 
check received in the County Office is 
to be cancelled, the check will be re- 
turned to the Disbursing Center, U.S. 
Treasury Department, Post Office Box 
3329, Kansas City, Kansas 66103, with 
a copy of form FmHA 440-10. 

(2) Interested parties will be notified 
of the cancellation as provided in Part 
1807 of this chapter (FmHA Instruc- 
tion 427.1). 

(d) Cancellation of advances. When 
an advance is to be cancelled the 
County Supervisor must take the fol- 
lowing actions: 

(1) Complete and distribute Form 
FmHA 440-10 in accordance with the 
FMI. 

(2) When necessary, prepare and ex- 
ecute a substitute promissory note re- 
flecting the revised total of the loan 
and the revised repayment schedule. 
When it is not possible to obtain a sub- 
stitute promissory note, the County 
Supervisor will show on Form FmHA 


440-10 the revised amount of the loan 
and the revised repayment schedule. 

(e) Increase or decrease in amount of 
loan. If it becomes necessary to in- 
crease or decrease the amount of the 
loan prior to loan closing, the County 
Supervisor will request that all distrib- 
uted docket forms be returned to the 
County Office and reprocessed unless 
the change is minor and replacement 
forms can readily be completed and 
submitted. In the latter case, a memo- 
randum explaining the change will be 
attached to the revised forms and sent 
to the Finance Office. 


§ 1943.86-1943.87 [Reserved] 


§ 1943.88 Loan closing actions. 


When a loan closing date has been 
agreed upon, the County Suprvisor 
will notify the borrower of the loan 
closing date. The following appropri- 
ate actions will be taken in connection 
with, and after, loan closing: 

(a) Real estate mortgage loans. 
When a loan is to be secured by a real 
estate mortgage, it will be closed in ac- 
cordance with the applicable provi- 
sions of Part 1807 of this chapter 
(FmHA Instruction 427.1) except as 
modified for loans of $10,000 or less in 
paragraph § 1943.69(b)(5). 

(b) Loans involving chattel or other 
nonreal estate security. All chattel se- 
curity instruments will be signed and 
filed as prescribed in Subpart B of 
Part 1941 of this Chapter for Operat- 
ing loans. The following forms will be 
used for chattel security: 

(1) Form FmHA 440-15, “Security 
Agreement (Insured Loans to Individ- 
uals).” 

(2) Form FmHA 440-A25, “Financ- 
ing Statement” or, when authorized, 
Form FmHA 440-25, “Financing State- 
ment”. 

{3) State forms may be used if na- 
tional forms are not legally acceptable. 
Such forms will require OGC and Na- 
tional Office clearance. 

(c) Applicant’s financial condition. 
The County Supervisor will review 
with the applicant the financial state- 


“ment which was prepared at the time 


the docket was developed. If there 
have been significant changes in the 
applicant’s financial condition, the fi- 
nancial statement will be revised and 
initialed by the applicant and the 
County Supervisor. When an appli- 
cant’s financial condition has changed 
to the extent that it. appears the loan 
would be unsound or improper, the 
loan will not be closed. If a revised 
loan docket is needed to meet loan re- 
quirements or determine loan sound- 
ness, it will be developed and submit- 
ted to the appropriate loan approval 
official. 

(d) Loan approval conditions. The 
County Supervisor will inform the ap- 
plicant of any loan approval condi- 
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tions that need to be met. These con- 
ditions will usually be included in the 
notice informing the applicant of the 
loan closing date. The loan will not be 
closed if the applicant is unable to 
‘meet loan approval conditions. 

(e) Change in the use of funds 
planned for refinancing. (1) County 
Supervisors are authorized to: 

(i) Transfer funds planned to be 
used for refinancing ‘specific debts to 
other debts when there is a need to do 
so; and 

(ii) Transfer funds planned to be 
used for other purposes to pay small 
deficiencies in estimates for refinanc- 
ing debts, providing there are suffi- 
cient remaining funds to complete any 
land purchase and planned: develop- 
ment. 

(2) A revised docket will be devel- 
oped when: 

(i) The total amount of debts to be 
refinanced has increased in such an 
amount that planned loan purposes 
cannot be carried out; and 

(ii) The applicant is unable to make 
up any deficiencies from other re- 
sources. 

(f) Assignment of income from real 
estate to be mortgaged. Unless other- 
wise authorized by the State Director 
in an individual case, income to be re- 
ceived by the borrower from royalties, 
leases, or other existing agreements 
under which the value of the real 
estate security will be reduced will be 
assigned and disposed of in accordance 
with Subpart A of Part 1872 of this 
chapter (FmHA Instruction 465.1), in- 
cluding provisions for written consent 
of any prior lienholder. Authority may 
be given by the State Director to re- 
frain from taking an assignment in 
cases where the security is otherwise 
adequate, payment of the loan is rea- 
sonably assured from other sources, 
and the income has already been com- 


mitted for other purposes or must be’ 


relied on by the applicant for essential 
living or operating expenses. When 
the County Supervisor deems it advis- 
able, assignments also may be taken 
on all or a portion of income to be de- 
rived from nondepleting sources such 
as income from bonus payments or 
annual delay rentals. Such income will 
be assigned and disposed ef in accord- 
ance with Subpart A of Part 1872 of 
this chapter (FmHA Instruction 
465.1). 

(1) For assignment of income, Form 
FmHA 443-16, “Assignment of Income 
from Real Estate Security,” will be 
used, except, if it is legally inadequate 
in a State, it.may be adapted to that 
State with the approval of the OGC or 
an authorized State form may be used 
instead. 

(2) The County Supervisor, upon the 
advice of the designated attorney, 
escrow agent, title insurance company, 
or the OGC, as appropriate, may re- 
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quire acknowledgement and recorda- 
tion of the assignment. Any cost inci- 
dent thereto will be paid by the bor- 
rower. 

(3) At the time Form FmHA 443-16 
is executed, appropriate nctations will 
be made on Form FmHA 405-1, ‘‘Man- 
agement System Card—Individual,” to 
insure the proceeds, or the specified 
portion of the proceeds assigned to 
FmHA from the transactions are re- 
mitted at the proper time. 

(g) Preparation of the note. Form 
FmHA 1940-17, “Promissory Note,” 
will be used and completed in accord- 
ance with the FMI. 

(1) Separate notes will be prepared 
for any other FmHA loan made simul- 
taneously with the SW ican. The 
notes will be completed as provided in 
the appropriate loan regulation and 
FMI. 

(2) All FmHA notes to be secured by 
real estate can be described in the 
same mortgage. 

(3) When a loan is closed in Decem- 
ber with an installment due on the fol- 
lowing January 1, that installment 
should be collected at loan closing. 

(4) The promissory note will be 
signed as follows: 

(i) When a loan is made to an indi- 
vidual, the note will be executed in ac- 
cordance with Part 1807 of this chap- 
ter (FmHA Instruction 427.1). 

(ii) When a loan is made to a cooper- 
ative or a corporation, the note will be 
executed by: 

(A) The official(s) 
obtain the loan; and 

(B) The individual(s) holding a ma- 
jority interest in the cooperative or 
corporation, as individuals. 

(iii) When a loan is made to a part- 
nership, the note will be executed by 
all partners in the partnership. 

(h) Supplementary payment agree- 
ment. Form FmHA: 440-9, ‘“‘Supple- 
mentary Payment Agreement,” should 
be used for each applicant who regu- 
larly (such as weekly, monthly, or 
quarterly) receives substantial income 
from an off-farm source, a nonfarm 
enterprise, or from farming. 

(i) Obtaining insurance. The appli- 
cant will be informed of the insurance 
requirements set forth in § 1943.74(d). 

(j) Effective time of loan closing. An 
SW loan is considered closed when the 
mortgage is filed for record. 

(Kk) Distribution of documenis after 
loan closing. The County Supervisor 
should review the forms and closing 
actions. Corrective action should be 
taken when necessary. 

(1) Real estate mortgages: 

(i) When the original recorded in- 
strument is returned to the County 
Office: . ; 

(A) File the original in County 
Office file, and 

(B) Give a copy to borrower. 


authorized to 
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(ii) When the original is retained by 
recorder: 

(A) File a conformed copy in county 
office file, and 

(B) Give a conformed copy to bor- 
rower. 

(Gii) The County Supervisor will pro- 
vide copies that may be needed in 
some cases for interested third parties. 

(2) Deeds: 

(i) Give the original to borrower, and 

(ii) Retain one copy to file. 

(3) Title insurance policies: 

(i) File the Mortgagee title policy in 
the county office file, and 

(ii) Give the owner’s title policy, if 
one is obtained, to the borrower. 

(4) Water stock certificates or simi- 
lar collateral will be retained in the 
county office file. 

(5) Abstracts of title: 

(i) Return to the borrower, except 
when they were obtained from a third 
party with the understanding they 
would be returned, the abstracts will 
be sent to the third party. A memoran- 
dum receipt will be obtained when ab- 
stracts are delivered to the third 
party. 

(ii) Form FmHA 140-4, ‘“‘Transmittal 
of Documents” will be used and a re- 
ceipted copy kept in the County 
Office. The FMI should be followed 
for preparing this form. 


§§ 1943.89-1943.91 [Reserved] 


§$ 1943.92 Servicing. 


SW lcans will be serviced in accord- 
ance with Subpart A of Part 1872 of 
this Chapter (FmHA Instruction 
465.1). Chattel security for SW loans 
will be serviced in accordance with 
Subpart A of Part 1930 of this chap- 
ter. Bureau of Reclamation (BR) loans 
made during the period August 19, 
1977, through September 30, 1977, will 
be serviced in the same manner as Soil 
and Water loans. See Exhibit A, 
“Memorandum of Understanding Be- 
tween the Bureau of Reclamation, De- 
partment of Interior, and the Farmers 
Home Administration, Department of 
Agriculture” for additional informa- 
ticn on these loans. 


§ 1943.93 Subsequent SW loans. 


A subsequent SW lean is a loan 
made to a borrower who is currently in 
debt for an SW loan. 

(a) A subsequent loan may be made 
for the same purposes and under the 
same conditions as an initial loan. 

(b) The subsequent loan will be proc- 
essed in the same manner as an initial 
loan except a new appraisal of real 
estate will be required only when real 
estate is taken as security and one or 
more of the following exists: 

(1) Subsequent loan funds will be 
used to purchase land or the mortgage 
will include additional land not pres- 
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ently covered by the FmHA real estate 
mortgage. 

(2) The County Supervisor or loan 
approval official requests a new ap- 
praisal report. 

(3) The latest appraisal report on 
the farm is over two years old. 

(4) The physical characteristics of 
the farm have changed significantly. 

(5) The subsequent loan will be over 
$10,000. 

(6) There have been significant 
changes in the market value of real 
estate in the area within the last two 
years. 

(c) When a new appraisal is not 
made, an employee authorized to 
make farm appraisals will provide an 
estimate of the value of the security. 
This value will be inserted, dated, and 
initialed in the comments section of 
the latest appraisal report. 

(d) A new real estate mortgage will 
not be necessarily provided: 

(1) All the land which will serve as 
security for the loan is described on 
the present real estate mortgage; or 

(2) The real estate mortgage has a 
future advance clause and a State sup- 
plement provides authority for using 
such a clause; or 

(3) The required lien priority is ob- 
tained with the existing mortgage and 
future advance clause. 


Subordinations. 


Subordinations in favor of other 
lenders will be processed in accordance 
with Subpart A of Part 1872 of this 
chapter (FmHA Instruction 465.1). 


§§ 1943.95-1943.99 [Reserved] 


§ 1943.94 


§ 1943.100 State supplements. 


State supplements will be issued as 
necessary to implement this Subpart. 


ATTACHMENT: EXHIBIT A 


MEMORANDUM OF UNDERSTANDING BETWEEN 
THE BUREAU OF RECLAMATION, DEPARTMENT 
OF THE INTERIOR AND THE FARMERS HOME AD- 
MINISTRATION, DEPARTMENT OF AGRICULTURE 


Whereas, under section 8 of the 1977 
Drought Emergency Act (P.L. 95-18), here- 
after referred to as “the Act,” the Bureau of 


Reclamation (BR) is authorized to make ~ 


loans to irrigators for the purpose of under- 
taking construction, management, conserva- 
tion activities, or the acquisition and trans- 
portation of water, which can be expected 
to have an effect in mitigating losses and 
damages resulting from the 1976-1977 
drought period; 

Whereas, the Farmers Home Administra- 
tion (FmHA) has an existing soil and water 
program (SW) authorized by section 304 of 
the Consolidated Farm and Rural Develop- 
ment Act for loans to individuals that ac- 
complish purposes similar to those in the 
Act; 

Whereas, it is more efficient and in the 
best interests of the United States, and in 
accordance with section 6 of the Act, for BR 
to procure the services of FmHA pursuant 
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to the terms of the Economy Act of 1932 (31 

U.S.C. 686) to make and service loans to in- 

dividual irrigators as authorized by the Act 
Now therefore the parties agree: 


1. For purposes of this Memorandum the 
term “irrigators” shall mean any person or 
legal entity who holds a valid existing water 
right for irrigation purposes within the Fed- 
eral reclamation projects. Federal reclama- 
tion projects means any project constructed 
or funded under Federal reclamation law 
and specifically including projects having 
approved loans under the Small Reclama- 
tion Projects Act of 1956, as amended. 


2. FmHA shall make and service loans to 
individual irrigators as authorized by the 
Act pursuant to its SW program and appli- 
cable FmHA regulations except as modified 
hereby. 


3. The loans shall be only for the purposes 
relating specifically to irrigation and set 
forth in FmHA Instruction 443.2, IVA1, A8, 
Bi, B2, and C. The loans shall be interest 
free. Loans for water acquisition and trans- 
portation shall be repaid over a period not 
to exceed 5 years. Other loans shall be 
repaid over a period not to exceed 5 years 
except such loans which generate benefits 
which are usable beyond 1977 shall be 
repaid within a period which shall be the 
shorter of the estimated useful life of the 
facilities or the reasonable payment capac- 
ity of the irrigator but in no event to exceed 
40 years. All loans shall be obligated not 
later than September 30, 1977, and any con- 
struction related to any loan must be com- 
pleted by November 30, 1977. 


4. Services rendered by FmHA pursuant to 
this Memorandum of Understanding shall 
be on a nonreimbursable basis to the irriga- 
tor. For services rendered, BR shall pay to 
FmHA a charge of 5 percent of principal of 
each loan. BR directs that FmHA disburse 
such service charge to itself directly upon 
the closing of each loan. — 


5. Three million dollars shall be trans- 
ferred to FmHA by Standard Form 1151, 
which amount shall be available for con- 
struction, management, and conservation 
activities. An additional sum of $5 million 
may be -made available upon request of 
FmHA for the acquisition and transporta- 
tion of water. 


6. Monthly Report: FmHA shall submit a 
Standard Form 133, ‘“‘Report on Budget Ex- 
ecution”, in accordance with OMB Circular 


A-34, to the Bureau of Reclamation, Wash- ~ 


ington, D.C. 20240, attention code 370. 


7. Accomplishment: FmHA shall submit to 
the Bureau of Reclamation, Washington, 
D.C. 20240, attention code 400, a complete 
report on expenditures and accomplish- 
ments under this Memorandum on January 
16, 1978. Date of June 29, 1977. 


Bureau of Reclamation, Depariment 
of the Interior, 


R. KEITH HIGGINSON, 
Commissioner. 


Dated: July 15, 1977. 


Farmers Home Administration, 
Department of Agriculture, 


MARTY HOLLERAN, 
for Gordon Cavanaugh, 
Administrator. 


ATTACHMENT 


AMENDATORY-MEMORANDUM OF UNDERSTAND- 
ING BETWEEN THE BUREAU OF RECLAMATION, 
DEPARTMENT OF THE INTERIOR AND THE 
FARMERS HOME ADMINISTRATION, DEPART- 
-MENT OF AGRICULTURE 


WHEREAS, the Bureau of Reclamation 
(BR) and the Farmers Home Administra- 
tion (FmHA) consummated a Memorandum 
of Understanding on July 15, 1977, whereby 
BR would procure the services of FmHA 
pursuant to the terms of the Economy Act 
of 1932 (31 U.S.C. 686) to make and service 
loans to individual irrigators as authorized 
by section 8 of the 1977 Drought Emergency 
Act (Pub. L. 95-18); and 

WHEREAS, item 3 of that Memorandum 
of Understanding provides in part that all 
loans shall be obligated not later than Sep- 
tember 30, 1977, and any construction relat- 
ed to any loan must be completed by No- 
vember 30, 1977; and 

WHEREAS, Pub. L. 95-107, enacted on 
August 17, 1977, amends Pub. L. 95-18 to ac- 
complish, among other things, an extension 
of the time for completing construction ac- 
tivities under the,authorities of Pub. L. 95- 
18 from November 30, 1977, to January 31, 
1978. 

NOW THEREFORE the parties agree 
that the date November 30, 1977, in the last 
sentence of item 3 of the Memorandum of 
Understanding executed by BR on June 29, 
1977, and FmHA on July 15 1977, be revised 
to January 31, 1978, so that the sentence 
will read, ‘All loans shall be obligated not 
later than September 30, 1977, and any con- 
struction related to any loan must be com- 
pleted by January 31, 1978.” 

Date of September 6, 1977. 


Bureau of Reclamation, Department 
of the Interior, 


R. KEITH HIGGINSON, 
Commissioner. 


Farmers Home Administration, 
Department of Agriculture, 


GorDON CAVANAUGH, 
Administator. 


SEPTEMBER 7, 1977. 


Subpart C—Iinsured Recreation Loan Policies, 
Procedures, and Authorizations 


Sec. 

1943.101 
1943.102 
1943.103 
1943.104 


Introduction. 

Objectives. 

Management assistance. 

Definitions. 

1943.105 [Reserved]. 

1943.106 Credit elsewhere. 

1943.107-1943.109 [Reserved]. 

1943.110 Preference. 

1943.111 Receiving and processing applica- 
tions. 

1943.112 Recreation 
quirements. 

1943.113-1943.115 [Reserved]. 

1943.116 Loan purposes. 

1943.117 Loan limitations. 

1943.118 Rates and terms. 

1943.119 Security. 

1943.120-1943.122 [Reserved]. 

1943.123 General provisions. 


loan eligibility re- 
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Sec. 
1943.124 
1943.125 
1943.126 
ment. 
1943.127 


Special requirements. 
Options, planning and appraisals. 
Planning and performing develop- 


Relationships with other lenders. 

1943.128 (Reserved). 

1943.129 Relationship with other FmHA 
loans and guaranteed or economic emer- 
gency loans. 

1943.130 County Committee certification. 

1943.131 [Reserved]. 

1943.132 Loan docket processing. 

1943.133 Loan approval or disapproval. 

1943.134 Requesting title service and ac- 
cepting option(s). 

1943.135 Action after loan approval. 

1943.136-1943.137 [Reserved]. 

1943.138 Loan closing actions. 

1943.139-1943.141 [Reserved]. 

1943.142 Servicing. : 

1943.143 Subsequent recreation loans. 

1943.144 Subordinations. 

1943.145-1943.149 [Reserved]. 

1943.150 State supplements. 

AvuTHORITY: 7 U.S.C. 1989; 5 U.S.C. 301; 
delegation of authority by the Sec. of Agri., 
7 CFR 2.23; delegation of authority by the 
Asst. Sec. for Rural Development 7 CFR 
2.70. 


Subpart C—Insured Recreation Loan 
Policies, Procedures and Authoriza- 
tions ; 


§ 1943.101 Introduction. 


This subpart outlines the policies, 
procedures, and authorizations for 
making Recreation (RL) loans under 
the Consolidated Farm and Rural De- 
velopment Act, as amended. It is the 
policy of this agency to make loans to 
any otherwise qualified applicant 
without regard to race, color, religion, 
sex, marital status, age or national 
origin. See Exhibit A of Subpart A of 
this part for making RL loans to en- 
trymen on unpatented public lands. 
See Subpart R of Part 2000 of this 
chapter for the Memorandum of Un- 
derstanding between Farm Credit Ad- 
ministration (FCA) and Farmers 
Home Administration (FmHA). 


§ 1943.102 Objectives. 


The basic objectives of RL loans are 
to assist eligible farm and ranch 
owners or tenants to convert all or a 
portion of the farms or ranches they 
own or operate to outdoor income-pro- 
ducing recreation enterprises, which 
will supplement or supplant farm or 
ranch income and permit carrying on 
sound and_ successful operations. 
These objectives will be accomplished 
through the extension of credit and 
management assistance. 


§ 1943.103 Management assistance. 


Supervision will be provided borrow- 
ers to the extent necessary to achieve 
the objectives of the loan and to pro- 
tect the interests of the Government 
in accordance with Subpart B of Part 
1924 of this chapter. Such assistance 
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consists of farm, home, and nonfarm 
planning; recordkeeping; analyzing the 
farm and any nonfarm business; and 
giving management advice. 


§ 1943.104 Definitions. 


(a) Approval official. A fieid official 
who has been delegated loan and 
grant approval authorities within ap- 
plicable loans programs, subject to the 
dollar limitations contained in tables 
available in any FmHA office. 

(b) Cooperative. An entity which has 
farming as its purpose and whose 
members have agreed to share the 
profits of the farming enterprise. The 
entity must be recognized as a farm 
cooperative by the laws of the State(s) 
in which the entity will operate a 


farm. 


(c) Corporation. For the purposes of 
this regulation, a private domestic cor- 
poration created and organized under 
the laws fo the State(s) in which the 
entity will operate a farm. 

(d) Farm. A tract or tracts of land, 
improvements, and other appurte- 
nances considered to be farm property 
which is used or will be used in the 
production of crops or livestock. This 
includes the production of acquatic or- 
ganisms under a controlled or selected 
environment owned or operated by the 
applicant or borrower. It will also in- 
clude a residence which, although 
physically separate from the farm 
acreage, is ordinarily treated as a part 
of the farm in the local community. 

(e) Fish farming. The production of 
fish, mollusks, or crustaceans (or other 
invertebrates) under controlled condi- 
tions in ponds, lakes, streams or simi- 
lar holding areas. This involves feed- 
ing, tending, harvesting and other ac- 
tivities as are necessary to properly 
raise and market the products. 

(f) Leasehold. A right to use proper- 
ty for a specific period of time under 
conditions provided for in a lease 
agreement. 

(g) Majority interest. Any individual 
or a combination of individuals owning 
more than a 50 percent interest in a 
cooperative, corporation or partner- 
ship. 

Ch) Market value. The amount which 
a willing buyer would pay a willing but 
not forced seller in a complete volun- 
tary sale. 

(i) Mortgage. Any form of security 
interest or lien upon any rights or in- 
terest in real property of any kind. In 
Louisiana and Puerto Rico the term 
“mortgage” also refers to any security 
interest in chattel property. 

(j) Partnership. Any entity consist- 
ing of individuals who have agreed to 
operate a farm. The entity must be 
recognized as a partnership by the 
laws of the State(s) in which the 
entity will operate a farm and must be 
authorized to own both real and per- 
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sonal property and to ineur debts in its 
own name. 

(kK) Security. Property of any kind 
subject to a real or personal property 
lien. Any reference to collateral or se- 
curity property shall be considered a 
reference to the term security. 

(1) State or United States. The 
United States itself, each of the sever- 
al States, the Commonwealth of 
Puerto Rico, the Virgin Islands of the 
United States, Guam, American 
Samoa, and the Commonwealth of the 
Northern Mariana Islands. 


§ 1943.105 [Reserved] 


§ 1943.106 Credit elsewhere. 


The applicant shall certify in writing 
on tne appropriate forms, and the 
County Supervisor shall determine, 
that adequate credit elsewhere is not 
available to finance the applicant’s 
actual needs at reasonable rates and 
terms, taking into consideration pre- 
vailing private and cooperative rates 
and terms in the community in or near 
where the applicant resides for loans 
for similar purposes and periods of 
time. 

(a) When based on the County Su- 
pervisor’s knowledge of other lender 
programs, the review of the applica- 
tion indicates there is no possibility 
for the applicant to obtain the credit 
needed from other lender(s), this con- 
clusion and the basis for it will be re- 
corded in the running record and fur- 
ther checks will not be necessary. 

(b) If the County Supervisor ques- 
tions whether the applicant is unable 
to obtain the credit needed from other 
agricultural lenders in the area such 
lenders will be contacted and the find- 
ings recorded in the running record. 

(c) If the County Supervisor receives 
letters or other written evidence from 
a lender(s) indicating that the appli- 
cant is unable to obtain satisfactory 
credit, these will be included in the 
loan docket. 

(d) Property and interests in proper- 
ty owned and income received by an 
individual applicant, a cooperative and 
its members as individuals, a corpora- 
tion and its stockholders individ- 
uals, and a partnership and its mem- 
bers as individuals will be considered 
and used by an applicant in obtaining 
credit from other sources. 


§§ 1943.107-1943.109 [Reserved] 


§ 1943.110 Preference. 


An application on hand from a veter- 
an as defined in Subpart A of Part 
1801 of this Chapter (FmHA Instruc- 
tion 410.1) will be given preference 
over an application from a nonveteran 
on file at the same time when it ap- 
pears that available funds wi: be inad- 
equate to meet the needs of all appli- 
cants. 
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§ 1943.111 Receiving and processing appli- 
cations. 


(a) Applications will be received and 
processed in accordance with Subpart 
A of Part 1801 of this chapter (FmHA 
Instructions 410.1). 

(b) If the applicant is a cooperative, 
corporation, or partnership the follow- 
ing information will be obtained and 
included in the loan docket: 

(1) A complete list of members, 
stockholders, or partners showing the 
address, citizenship, principal occupa- 
tion, and the number of shares and 
percentage of ownership or of stock 
held in the cooperative or corporation 
by each or the percentage of interest 
held in the partnership by each. 

(2) A current personal financial 
statement from each of the principal 
members of a cooperative, partners of 
a partnership or stockholders of a cor- 
poration. For this purpose, a principal 
is one owning or controlling as much 
as 10 percent of the ownership, stock 
or interest of a cooperative, corpora- 
tion, or partnership. If no member, 
partner, or stockholder owns or con- 
trols as much as 10 percent, each 
member, partner, or stockholder will 
be considered as a principal. Any other 
member, partner or stockholder whose 
financial statement, in the judgment 
of the loan approval official, would be 
pertinent to a consideration of the fi- 
nancial strength of the cooperative, 
corporation or partnership will also be 
required to provide personal financial 
statements. 

(3) A current financial statement 
from the cooperative, corporation, or 
partnership itself. 

(4)"A copy of the cooperative or cor- 
poration’s charter, or any partnership 
agreement, any articles of incorpora- 
tion and bylaws, a certificate or evi- 
dence of current registration (good 
standing) and a resolution(s) adopted 
by the Board of Directors or members 
or stockholders authorizing specified 
officers of the cooperative, corpora- 
tion, or partnership to apply for and 
obtain the desired loan and execute re- 
quired debt, security and other instru- 
ments and agreements. 

(5) A copy of any written lease, con- 
tract, or agreement entered into by 
the cooperative, corporation or part- 
nership which may be pertinent to a 
consideration of its application. 


§ 1943.112 Recreation loan eligibility re- 
quirements. 


(a) An individual must. (1) Be a citi- 
zen of the United States (see 
§ 1943.104(1) for the definition of 
“United States’). 

(2) Possess the legal capacity to 
incur the obligations of the loan. 

(3) Have the character (as related 
solely to debt repayment ability and 
reliability) managerial ability, and in- 
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dustry to carry out the proposed oper- 
ation. 

(4) Honestly try to carry out the 
conditions and terms of the loan. 

(5) Be unable to obtain sufficient 
credit elsewhere to finance actual 
needs at reasonable rates and terms, 
taking into consideration prevailing 
private and cooperative rates and 
terms in the community in or near 
which the applicant resides for loans 
for similar purposes and periods of 
time. 

(6) Be an owner or operator engaged 
in farming at the time the application 
is filed. 

(7) Be the manager and operator of 
the recreation enterprise after the 
loan is closed. j 

(8) If a tenant, have a satisfactory 
written lease for a sufficient period of 
time and under terms that will enable 
the applicant to obtain reasonable re- 
turns on the improvements made with 
the loan. In addition, the lease or sep- 
arate agreement should provide for 
compensating the tenant for any un- 
exhausted value of the improvements 
upon termination of the lease. 

(b) A cooperative, corporation or 
partnership must: E 

(1) Have the character (as related 
solely to debt repayment ability and 
reliability), management ability and 
industry to carry out the proposed op- 
eration. 

(2) Honestly try to carry out the 
conditions and terms of the loan. 

(3) Consist of members, stockholders 
or partners holding a majority interest 
who are citizens of the United States 
(see § 1943.104 (1) for the definition of 
“United States’) and who meet the re- 
quirements of paragraphs (b) (1) and 
(2) of this section. 

(4) Be authorized to own and/or op- 
erate the farm in the State(s) in which 
the farm and the recreation enterprise 
are located. 

(5) Be unable to obtain sufficient 
credit elsewhere, either as an entity or 
as individual members, stockholders or 
partners, to finance actual needs at 
reasonable rates and terms, taking 
into account prevailing private and co- 
operative rates and terms in or near 
the community for loans for similar 
purposes and. periods of time. 

(6) Be an owner or operator engaged 
in farming at the time the application 
is filed. 

(7) Be the manager and operator of 
the recreation enterprise after the 
loan is closed and at least one member, 
stockholder or partner must actively 
participate in the operation of the en- 
terprise. 

(8) Consist of members, stockholders 
or partners who do not as individuals 
have an FO, SW, RL or OL loan and 
are not members of another entity 
that has an FO, SW, RL or OL loan. 


(9) If a tenant, have a satisfactory 
written lease for a sufficient period of 
time and under terms that will enable 
the applicant to obtain reasonable re- 
turns on the improvements made with 
the loan. In addition, the lease or sep- 
arate agreement should provide for 
compensating the tenant for any un- 
exhausted value of the improvements 
upon termination of the lease. 


§§ 1943.113-1943.115 [Reserved] 


§ 1943.116 Loan purposes. 


Loans that are consistent with all 
Federal, State and local environmental 
quality standards may be made to: 

(a) Purchase land needed for an out- 
door recreation enterprise. This may 
include: . 

(1) Purchasing easements and rights- 
of-way needed to operate the enter- 
prise. 

(2) Making a down payment on the 
purchase of land under the following 
conditions: ; 

(i) A deed is obtained by the borrow- 
er and the unpaid balance on the loan 
is secured by a note and mortgage or 
an acceptable purchase contract or 
similar instrument. 

(2) Making a downpayment on the 
purchase of land under the following 
conditions: 

(i) A deed is obtained by the borrow- 
er and the unpaid balance on the loan 
is secured by a note and mortgage or 
an acceptable purchase contract or 
similar instrument. 

(ii) The applicant can meet the loan 
terms under normal farm conditions. 

(iii) The conditions and the require- 
ments of any prior mortgage or con- 
tract meet the security requirements 
for taking a junior lien set out in 
§ 1943.119(b)(2) of this Subpart. 

(iv) A purchase contract is signed 
which obligates the purchaser to pay 
the purchase price, gives the purchas- 
er the rights of present possession, 
control, and beneficial use of the prop- 
erty, and entitles the purchaser to a 
deed upon paying all or a specific part 
of the purchase price. 

(b) Pay the costs of meeting Federal, 
State or local requirements for agri- 
cultural, animal, or poultry waste pol- 
lution abatement and control facilities 
including construction, modification, 
or relocation of the farm or farm 
structures if necessary to comply with 
such pollution abatement require- 
ments. 

(c) Construct, buy, or improve build- 
ings and facilities needed for the appli- 
cant’s outdoor recreation enterprise, 
including: 

(1) The construction of essential 
buildings of modest design and cost in- 
cluding facilities and structures such 
as docks, fish hatcheries, shooting 
blinds, lodging facilities, trailer parks, 
picnic areas, target ranges, tennis 
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courts, shuffleboard courts, golf driv- 
ing ranges, and campsites. 

(2) The improvement, alteration, 
repair, replacement, relocation, or pur- 
chase and transfer of essential service 
buildings, facilities, structures and fix- 
tures that become part of the real 
estate or customarily pass with the 
farm when it is sold. This includes pro- 
visions for pollution control and 
energy saving devices. 

(3) The purchase and/or installation 
of water and sewage systems, other 
equipment, including pollution control 
and energy saving devices necessary to 
operate the recreation enterprise(s), 
provided the items upon installation 
become part of the real estate or cus- 
tomarily pass with the farm when it is 
sold. 

(d) Provide land and water develop- 
ment, needed for the applicant’s out- 
door recreation enterprise. This in- 
cludes providing fencing; drainage and 
irrigation facilities, basic applications 
of lime and fertilizer; and facilities for 
tree planting, land clearing and lands- 
caping. It also includes establishing 
and improving permanent vegetation, 
and facilities for fish ponds, trails and 
lakes. Loan funds may be used to ac- 
quire water supplies and rights, and 
promote conservation and efficient use 
of these supplies and rights. Sources 
of water may be located outside the 
land owned provided appropriate 
rights or easements are obtained to 
ensure that the water and rights will 
pass with the land when it is sold. The 
funds for land and water development 
may include the costs of machinery 
and equipment needed to do the devel- 
opment only when the total cost of 
the development and machinery or 
equipment would not exceed the cost 
of hiring someone to do the develop- 
ment work. Also, loan funds may be 
used to pay that part of the cost of fa- 
cilities, improvements, and practices 
which will be paid for in connection 
with participation in programs such as 
‘the Agricultural Conservation or 
Great Plains programs only when such 
costs cannot be covered by purchase 
orders or assignments to material sup- 
pliers or contractors. If loan funds are 
advanced and the portion of the pay- 
ment for which the funds were ad- 
vanced is likely to exceed $1,000, the 
applicant will assign the payment to 
FmBaA. 

“(1) Funds may be used for develop- 
ment costs on land owned with a de- 
fective title (see § 1943.119(b)(1)(i)) or 
on land in which the applicant owns 
an undivided interest: Provided: 

(i) The amount of loan funds used 
on such land is limited to $25,000; 

(ii) There is adequate security for 
the loan; and 

(iii) The tract of land is not included 
in the appraisal report. 
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(2) Funds may be used for develop- 
ment costs on land leased by the appli- 
cant: Provided: 

(i) The terms of the lease are such 
that there is reasonable assurance the 
applicant will have use of the improve- 
ment over its useful life; 

(ii) A written lease provides for pay- 
ment to the tenant or assignee any un- 
exhausted value of the improvement if 
the lease is terminated; 

(iii) There is adequate security for 
the loan; and 

(iv) The amouni of loan funds used 
for improvement on leased land will 
not exceed $10,000. 

(e) Refinance secured and unsecured 
debts subject to the following: 

(1) The applicant’s present creditors 
will not furnish credit at rates and 
terms the applicant can meet. 

(2) The County Supervisor, by con- 
tacting the appropriate lender, verifies 
and documents, either in the running 
record or by letter from the lender, 
the need to refinance all secured debts 
and major unsecured debts. The 
unpaid balance on the debts to be refi- 
nanced will be verified. 

(3) FmHA debts, including FmHA 
guaranteed loans, will not be refi- 
nanced unless such refinancing is nec- 
essary to enable the borrower to con- 
tinue farming. The State Director’s 
consent is required before RL funds 
can be used to refinance other FmHA 
debts. 

(f) Pay reasonable expenses inciden- 
tal to obtaining, planning, closing, and 
making the loan, such as fees for legal, 
architectural, other technical services 
and first year insurance premiums 
which are required to be paid by the 
borrower and which cannot be paid 
from other funds. Loan funds also 
may be used to pay the borrower's 
share of Social Security taxes for 
labor hired by the borrower in connec- 
tion with land and building develop- 
ment. 


§ 1943.117 Loan limitations. 


An RL loan will not be approved if: 

(a) The borrower has outstanding 
RL, Soil and Water (SW), or Farm 
Ownership (FO) loans, and making 
the requested loan will cause the bor- 
rower’s total unpaid principal indebt- 
edness to exceed the lesser of $200,000, 
or the market value of the farm or 
other security. 

(1) The State Director or a Farmer 
Programs staff member may deter- 
mine that the market value is differ- 
ent from the appraiser’s recommended 
market value. 

(2) The basis for changing the rec- 
ommended market value must be do- 
cumented in the comments section of 
the appraisal report and initialed by 
an employee who has been delegated 
authority to appraise farms. 
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(b) The noncontiguous character of 
a farm contining two or more tracts is 
such that an efficient farming oper- 
ation or recreation enterprise cannot 
be conducted due to the distance or in- 
adequate rights-of-way or public roads 
between tracts. 

(c) The limitation found in 
§ 1943.129(c) is not exceeded. 


§ 1943.118 Rates and terms. 


(a) Amortization period. Each loan 
will be scheduled for repayment over a 
period not to exceed 40 years from the 
date of the note or such shorter period 
as may be necessary to assure that the 
loan will be adequately secured, taking 
into account the probable depreciation 
of the security. 

(b) Deferred payments—(1) General 
policy and conditions. Borrowers are 
expected to pay all interest that be- 
comes due on their loans. However, if 
necessary, principal and interest pay- 
ments may be deferred up to three in- 
stallments from the date of the note. 
The deferral will never extend beyond 
the final due date of the note. An ap- 
plicant will be expected to repay some 
interest each year beginning the first 
year and, bearing in mind the above 
limitations, full payments will be 
scheduled at the earliest date the 
Farm and Home Plan indicates they 
can be paid. The applicant will be ad- 
vised to make payments on the loan as 
soon as the applicant has repayment 
ability even though the _ deferral 
period has not expired. The use of de- 
ferral authority will generally involve 
beginning farmers, applicants with 
limited income and resources and ap- 
plicants who have had production and 
economic losses because of natural or 
economic conditions. Deferred pay- 
ments may be authorized under the 
following conditions: 

(i) The initial Farm and Home Pian 
and Business Analysis-Nonagricultural - 
Enterprise, when appropriate, show 
full instaliments cannot be paid during 
the deferred period; 

(ii) A long-time Farm and Home 
Plan is prepared, when appropriate; 
and 

(iii) A typical Farm and Home Plan 
and Business Analysis-Nonagricultural 
Enterprise, when appropriate for a 
full crop year following the deferred 
period indicates full installments can 
be paid under normal conditions. 

(2) Scheduling installments. Annual 
installments will be scheduled in ac- 
cordance with repayment ability as in- 
dicated on Table K of Form FmHA 
431-2, “Farm and Home Plan”. De- 
ferred interest will not be capitalized. 
Installments after the deferred period 
will be calculated in accordance with 
the FMI for Form FmHA 1940-17. 

(c) Interest rate to borrower. See Ex- 
hibit B of FmHA Instruction 440.1 for 
the applicable interest rate. This ex- 
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hibit may be obtained from any 
FmHA Office. 


§ 1943.119 Security. 


(a) General. Each RL loan will be se- 
cured by real estate only or by a com- 
bination of real estate and chattels or 
other security, including leaseholds. 

(b) Real estate security. (1) A mort- 
gage will be taken on the entire farm 
owned or to be owned by the applicant 
including land in which the applicant 
owns an undivided interest, except a 
portion of the farm will, excluded 
when: 

(i) The applicant’s title to that part 
of the farm is defective, and cannot be 
cured at a reasonable cost, provided: 

(A) The Office of the General Coun- 
sel (OGC) determines the applicant’s 
interest is of such nature that it is not 
mortgageable; 

(B) To include the land would com- 
plicate loan servicing or liquidation; 
and 

(C) Any land on which title is defec- 
tive will not be included in the ap- 
praisal of the farm whether or not it is 
described on the mortgage. 

(ii) The present lienholder on that 
part of the farm will not permit a 
junior lien or State law will not recog- 
nize or permit a lien provided: 

(A) The part excluded from the se- 
curity is not included in the appraisal 
report; and 

(B) OGC advice is obtained before 
excluding any real estate from the se- 
curity or the conditions under which 
real estate can be excluded are out- 
lined by a State supplement. 

(iii) Soundness of the loan will not 
be affected if there is defective title or 
part of the farm is not included as se- 
curity for the loan. 

(2) Loans may be secured by a junior 
lien on real estate provided: 

(i) Prior lien instruments do not con- 
tain provisions for future advances 
(except for taxes, insurance, other cost 
needed to protect the security, or rea- 
sonable foreclosure costs), cancella- 
tion, summary forfeiture, or other 
clauses that may jeopardize the Gov- 
ernment’s interest or the applicant’s 
ability to pay the RL loan unless any 
such undesirable provisions are modi- 
fied, limited, waived, or subordinated 
insofar as the Government is con- 
cerned. 

(ii) Agreements are obtained from 
prior lienholders to give notice of fore- 
closure to FmHA whenever State law 
or other arrangements do not require 
such a notice. Any agreements needed 
will be obtained as provided in Part 
1807 of this chapter (FmHA Instruc- 
tion 427.1). 

(3) The designated attorney, title in- 
surance company, or OGC will furnish 
advice on obtaining security when a 
life estate is involved. 
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(4) Any loan of $10,000 or less may 
be secured by the best lien obtainable 
without title clearance or legal serv- 
ices as required in Part 1807 of this 
chapter (PmHA Instruction 427.1): 
Provided, The County Supervisor be- 
lieves from a search of the county rec- 
ords that .the applicant can give a 
mortgage on the farm. This exception 
to title clearance will not apply when: 

(i) The loan is made simultaneously 
with that of another lender. 

(ii) Land is to be purchased. 

iii) This provision conflicts with 
program regulations of any other 
FmHA loan being made simultaneous- 
ly with the RL loan. 

(c) Loans to Indians on trust land. 
The Departments of Agriculture and 
Interior have agreed that FmHA loans 
may be made to Indians and secured 
by real estate when title is held in 
trust or restricted status. When secur- 
ity is taken on real estate held in trust 
or restricted status: 

(1) The applicant will request the 
Bureau of Indian Affairs (BIA) to fur- 
nish Title Status Reports to the 
County Supervisor. 

(2) BIA approval will be obtained on 
the mortgage after it has been signed 
by the applicant and any other party 
whose signature is required. 

(d) Chattel security. Loans may be 
secured by chattels subject to the fol- 
lowing conditions: 

(1) Real estate security is inadequate 
to secure the loan or is not available at 


all. 

(2) Taking a lien on chattels will not 
prevent the borrower from obtaining 
operating credit from other sources or 
the FmHA. 

(3) Junior liens on chattels may be 
taken when there is enough equity in 
the property. However, when practi- 
cal, a first lien on selected chattel 
items should be obtained. 

(4) A first lien will be taken on 
equipment or fixtures bought with 
loan funds whenever such property 
cannot be included in the real estate 
lien and this additional security is 
needed to secure the loan. 

(5) If secured by chattels only, the 
loan cannot be over $100,000 and must 
be scheduled for repayment within 20 
years or the useful life of the security, 
whichever is less. 

(6) Chattel security will be obtained 
and kept effective as notice to third 
parties as provided in Subpart A of 
Part 1930 and Subpart B of Part 1941 
of this chapter. 

(e) Other security. (1) Items such as 
land, buildings, fixtures, fences, water, 
water stock and facilities, other im- 
provements, easements, rights-of-way, 
and other appurtenances are consid- 
ered part of the farm and usually pass 
with the farm in change of ownership 
may be taken as additional’ security 
when needed. If any of these do not 


pass with a change of ownership, the 


County Supervisor will obtain advice 
from the designated attorney, title in- 
surance company, or OGC to identify 
such items and include them in appro- 
priate security instruments or assign- 
ments. 

(2) Other property that cannot be 
converted to cash without jeopardizing 
the borrower’s farm operation may be 
taken as additional security when 
needed. Examples of such security 
may include cash value of insurance 
policies, stock, memberships or stock 
in associations or water stocks. Any 
property taken as additional security 
must have security value and be trans- 
ferrable. Advice will be obtained from 
the designated attorney title insurance 
company, or OGC on obtaining this se- 
curity or assignment. 

(f) Loans secured by leaseholds. A 
loan may be secured by a mortgage on 
the leasehold if it has negotiable value 
and is able to be mortgaged, subject to 
the following: 

(1) The unexpired term of the lease 
should extend beyond the repayment 
period of the loan for a period suffi- 
cient to ensure that the objectives of 
the loan will be achieved. If the loan 
repayment period is equal to or great- 
er than the period covered by the 
lease, the borrower must provide other 
security to secure the loan or the 
lessor must agree in writing to com- 
pensate the borrower for any unex- 
hausted value of the improvements 
when the lease expires or is terminat- 
ed. 

(2) The lessor must have good and 
marketable title to the real estate 
which may be subject to a prior lien, 
or the lessor must have signed a con- 
tract to purchase the real estate. The 
contract to sell and the lien instru- 
ments must not contain covenants, 
such as short redemption periods or 
rights to cancel, which may jeopardize 
the Government’s security. Any provi- 
sions which may jeopardize the Gov- 
ernment’s security must be limited, 
modified, waived or subordinated in 
favor of the Government. 

(3) With respect to achieving the 
purpose of the loan, obtaining ade- 
quate security, and being able to serv- 
ice the loan and enforce its rights, the 
Government, as holder of a mortgage 
upon a lease or leasehold interest 
must be in a position substantially as 
good as if it held a second mortgage on 
the real estate. Besides the lessor’s 
consent to the RL mortgage on the 


leasehold interest, FmHA should con- — 


sider whether or not: 

(i) There is reasonable security of 
tenure. The borrower’s interest should 
not be subject to summary forfeiture 
or cancellation. 

(ii) The right to foreclose the RL 
mortgage and sell without restrictions 
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would adversely affect the salability or 
market value of the security. 

(Giii) FmHA has a right to bid at a 
foreclosure sale or to accept voluntary 
conveyance in lieu of foreclosure. 

(iv) FmHA has the right, after ac- 
quiring the leasehold through foreclo- 
sure or voluntary conveyance in lieu of 
foreclosure, or in event of abandon- 
ment by the borrower, to occupy the 
property or sublet it, and to sell it for 
cash or credit. In case of a credit sale, 
the FmHA should take a vendor’s 
mortgage with rights similar to those 
under the original RL mortgage. 

(v) The borrower has the right, in 
the event of default or inability to 
continue with the lease and the RL 
loan, to transfer the leasehold, subject 
to the RL mortgage, to an eligible 
transferee who will assume the RL 
debt. 

(vi) Advance notice will be given to 
FmHA of the lessor’s intention to 
cancel, terminate or foreclosure upon 
the lease. Such advance notice should 
be long enough to permit FmHA to as- 
certain the amount of delinquencies, 
the total amount of the lessor’s and 
any other prior ipterest, the market 
value of the leasehold interest and, if 
litigation is involved, to refer the case 
with a report of the facts to the 
United States Attorney for appropri- 
ate action. 

(vii) There are express provisions 
covering the question of FmHA’s obli- 
gation to pay unpaid rental or other 
charges accrued at the time it acquires 
possession of the property or title to 
the leasehold, and those which 
become due during FmHA’s occupancy 
or ownership, pending further servic- 
ing or liquidation. 

(viii) There are any necessary provi- 
sions to assure fair compensation to 
the lessee for any part of the premises 
taken by condemnation. 4 

(ix) Any other provisions are neces- 
sary to obtain an-interest which can be 
mortgaged. ; 

(4) A State supplement will be issued 
in any State in which real estate or 
chattel liens may be taken on lease- 
hold interests in farmland and record- 
ed so as to protect the mortgagee. 

(5) The following language or similar 
language which, in the opinion of 
OGC or the designated attorney, is le- 
gally adequate, will be inserted on the 
lien instrument: 


“All Borrower’s right, title, and interest in 
and to the leasehold estate for a term of 
—— years beginning on —————, 19-——, 
created and established by a certain Lease 

19——, executed by 
as lessor(s), recorded on 
, 19——, in Book —————, page 
—— of the —————- Records of said County 
and State, and any renewals and extensions 
thereof, and all Borrower’s right, title, and 
interest in and to said Lease, covering the 
following real estate:” (To be inserted just 
before the legal description.) 
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This additional covenant will be in- 
serted in the mortgage: 


“Borrower will pay when due all rents and 
any and all other charges required by said 
Lease, will comply with all other require- 
ments of said Lease, and will not surrender 
or relinquish without the Government’s 
written consent, any of the Borrower’s 
right, title or interest in or to said leasehold 
estate or under said Lease while this instru- 
ment remains in effect.” 


(g) State supplements. Each State 
will supplement this section to provide 
instructions on forms to be completed 
and other requirements to be met in 
order to obtain the required security. 
In each State where loans will be 
made to Indians holding title to land 
in trust or restricted status. FmHA 
and BIA will decide on a way to ex- 
change necessary information, and the 
procedure to be followed will be-set 
out in a State supplement. 


§ 1943.120-1943.122 [Reserved] 


§ 1943.123 General provisions. 


(a) Flood and mudslide hazard 
areas. Flood and mudslide hazards will 
be evaluated whenever the farm to be 
financed is located in special flood or 
mudslide prone areas as designated by 
the Federal Insurance Administration 


_ (FIA). Subpart B of Part 1806 of this 


chapter (FmHA Instruction 426.2) will 
be complied with when loan funds are 
used to construct or improve buildings 
located in such areas. This will not 
prevent making loans on-farms if the 
farmstead is located in a flood or 
mudslide prone area and funds are not 
included for building improvements. 
The hazard will be noted in the ap- 
praisal report. When land develop- 
ment or improvements such as dikes, 
terraces, fences, and intake structures 
are planned to be located in special 
flood or mudslide prone areas, loan 
funds may be used subject to the fol- 
lowing: 

(1) The Corps of Engineers or the 
Soil Conservation Service (SCS) will 
be consulted concerning: 

(i) Likelihood of flooding. 

(ii) Probability of flood damage. 

(iii) Recommendations on special 
design and specifications needed to 
minimize flood and mudslide hazards. 

(2) FmHA representatives will evalu- 
ate the proposal and record the deci- 
sion in the loan docket. 

(b) Civil rights. The provisions of 
Subpart E of Part 1901 of this Chap- 
ter will be complied with on ali loans 
using RL funds. 

(c) Protection of historical and ar- 
chaeological properties. If there is any 
evidence to indicate the property to be 
financed has historical or archaeologi- 
cal value, the provisions of Subpart F 
of Part 1901 of this chapter apply. 

(d) Environmental impact state- 
ments. If RL loans are used to finance 
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an operation which is likely to have.an 
effect on the environment, the appli- 
cant will be requested to complete 
Form FmHA 449-10, “Applicant’s En- 
vironmental Impact Evaluation.” 

(1) The County Supervisor will com- 
plete Form FmHA 440-46, “Environ- 
mental Impact Assessment,” from in- 
formation provided by the applicant in 
Form FmHA 449-10. 

(2) The County Supervisor will for- 
ward a copy of the loan application, 
completed FmHA Forms 449-10 and 
440-46, and any other information and 
docket material relevant to environ- 
mental considerations to the State Di- 
rector. The State Director will deter- 
mine whether or not an environmental 
impact statement should be prepared 
based on this submittal and any other 
available information. 

(3) The provisions of Subpart G of 
Part 1901 of this chapter will be fol- 
lowed to the extent applicable for RL 
loans in making decisions on oper- 
ations that may have a significant 
impact on the environment. 

(e) Truth in Lending—Real Estate 
Procedures Act. The provisions of Sub- 
part I of Part 1901 of this Chapter ap- 
plies as follows: 

(1) The provisions in § 1901.401 con- 
cerning Truth in Lending apply to any 
RL loan made to an individual if the 
amount of the loan is less than 
$25,000. 

(2) The provisions of the Real Estate 
Procedures Act outlined in § 1901.406 
apply to any applicant when RL funds 
are used and less than 25 acres of land 
are involved, if: 

(i) Any part of the loan is used to 
purchase all or part of the land to be 
mortgaged, and 

(ii) The loan is secured by a first lien 
on the property where a dwelling is lo- 
cated. 

(f) Equal Credit Opportunity Act. In 
accordance with Title V of Pub. L. 93- 
495, the Equal Credit Opportunity 
Act, the FmHA will not discriminate 
against any applicant on the basis of 
sex or marital status with respect to 
any aspect of a credit transaction. 

(g) Compliance with special laws 
and regulations. (1) Applicants will be 
required to comply with Federal, State 
and local laws and regulations includ- 
ing those governing building construc- 
tion; diverting, appropriating, and 
using water including use for domestic 
or recreational enterprise purposes; in- 
stalling facilities for draining land; 
and making changes in the use of land 
affected by zoning regulations. 

(2) State Directors and Farmer Pro- 
grams Staff members will consult with 
the SCS, U.S. Geological Survey, State 
Geologist or Engineer, or any board 
having official functions relating to 
water use or farm drainage require- 
ments and restrictions for water and 
drainage development. State supple- 
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ments will be issued to provide guide- 
lines which: 

(i) State all requirements to be met, 
including. the acquisition of water 
rights. 

(iiv Define areas where development 
of ground water for irrigation is not 
recommended. 

(iii) Define areas where land drain- 
age is restricted. ‘ 

(3) Applicants will comply with all 
local laws and regulations and obtain 
any special licenses or permits _re- 
quired by State or local laws or regula- 
tions for operating a recreation enter- 
prise. 3 


§ 1943.124 Special requirements. 


(a) Land, building and facility devel- 
opment. Adequate land resources and 
development needed to make the rec- 
reation enterprise ready for a success- 
ful operation will be provided at the 
outset in connection with each loan. 
Recommendations of representatives 
of the Forest Service, Soil Conserva- 
tion Service, State Agricultural Exten- 
sion Service, and State Planning and 
Development Agency or local planning 
groups should be obtained and includ- 
ed in the development plan as well as 
the Farm and Home Plan. In planning 
such development with the applicant, 
the County Supervisor will encourage 
the use of any cost-sharing assistance 
that may be available through any 
source such as the Agricultural Stabi- 
lization and Conservation Service 
(ASCS) programs. 

(b) Technical assistance. Applicants 
are responsible for obtaining all the 
technical assistance required in con- 
nection with an RL loan, such as that 
needed to plan, construct, or establish 
the improvement or facility to be fi- 
nanced. 

(c) Insurance. (1) Insurance will be 
obtained on buildings and other prop- 
erty as provided in Subpart A of Part 
1806 of this chapter (FmHA Instruc- 
tion 426.1). 

(2) See § 1943.123 (a) for information 
about flood and mudslide insurance. 

(3) Applicants receiving RL loans 
will be advised of the possibility of in- 
curring liability and will be encour- 
aged to obtain public liability and 
property damage insurance. 

(4) Chattel security should be in- 
sured against losses caused by hazards 
customarily insured against in the 
area if the loss of such security would 
- jeopardize the interests of the Govern- 
ment. 

(d) Life estates. When life estates are 
involved, loans may be made: 

(1) To both the life estate holder 
and the remainderman: Provided: 

(i) Both have a legal right to occupy 
and operate the farm; and 

(ii) Both are eligible for the loan; 
and 
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(iii) Both parties sign the note and 
mortgage. 

(2) To the remainderman only: Pro- 
vided: : 

(i) The remainderman has a legal 
right to occupy and operate the farm; 
and 

(ii) The lien instrument is signed by 
the remainderman, life estate holder, 
and any other party having any inter- 
est in the security. 

(3) To the life estate holder only, 
provided: 

(i) There is no legal restriction 
placed on the life estate holder who 
occupies and operates a farm; and 

(ii) The lien instrument is signed by 
the life estate holder, remainderman, 
and any other party having any inter- 
est in the security. 

(e) Farm or residence situated-in dif- 
ferent counties. If a farm is situated in 
more than one State, county, or 
parish, the loan will be processed and 
serviced in the State, county, or parish 
in which the borrower’s residence on 
the farm is located. However, if the 
borrower’s residence is not situated on 
the farm, the RL loan will be serviced 
by the County Office serving the 
county in which the farm or a major 
portion of the farm is located unless 
otherwise approved by the State 
Office. 

(f) Liens junior to the FmHA lien. A 
loan will not be approved if a lien 
junior to tne FmHA lien is likely to be 
taken simultaneously with, or immedi- 
ately subsequent to, the loan closing 
to secure any debt the borrower may 
have at the time of loan closing o1 any 
debt that may be incurred in connec- 
tion with the RL loan, such as for a 
portion of the purchase price of the 
property or money borrowed from 
others for payments on debts against 


the property, unless the total debt. 


against the security would be within 
its market value. 

(g) Graduation of recreation loan 
borrowers. If, at any time, it appears 
that the borrower may be able to 
obtain a refinancing loan from a coop- 
erative or priviate credit source at rea- 
sonable rates and terms, comparable 
to those for loans for similar purposes 
and periods of time prevailing in the 
area the borrower will, upon request, 
apply for and accept such financing. 


§ 1943.125 Options, planning and apprais- 
als. 


(a) Options. An applicant is responsi- 
ble for obtaining options on real prop- 
erty. Form FmHA 440-34, “Option to 
Purchase Real Property” should be 
used if possible. Other forms may be 
used if acceptable to all parties con- 
cerned and to FmHA. When an FmHA 
form is not used, a provision should be 
included which makes the option con- 
tingent upon the FmHA making a loan 


to the FmHA making a loan to the 
buyer. 

(1) The County Supervisor should 
advise the applicant to have an under- 
standing with the seller on such items 
as: 

(i) Land description and number of 
acres; 

(ii) Buildings and fixtures included 
in the transaction. The applicant 
should determine the condition of 
property attached to the land and the 
working condition of any fixtures with‘ 
movable parts; 

(iii) Minerals and the effect any min- 
eral reservation has on the land value 
and operating it as a farm or recrea- 
tion enterprise. 

(iv) Access to the land or any part of 
it; 

(v) The party responsible for taxes 
and insurance; and 

(vi) The party who will receive the 
income from the land during the crop 
year of the transaction. 

(2) The applicant will decide if the 
option should be recorded and will be 
responsible for paying any recording 
fees. 

(b) Planning. Form FmHA 431-4, 
“Business Analysis—Nonagricultural 
Enterprise,” or other suitable forms 
and Farm and Home Plans, when ap- 
propriate, will be completed as pro- 
vided in Subpart B of Part 1924 of this 
chapter. 

(c) Appraisals. (1) Real estate ap- 
praisals will be completed by an 
FmHA employee authorized to make 
farm appraisals when real estate is 
taken as security. Appraisals are not 
required if: 

(i) The amount of the FmHA loan 
and any simultaneous loan is $10,000 
or less; and 

(ii) The loan approval official deter- 
mines the loan is adequately secured 
without an appraisal; and 

(iii) The County Supervisor indicates 
in the loan docket an estimate of the 
market value of the real estate to be 
given as security. 

(2) Real estate appraisals will be 


‘completed as provided in Subpart A of 


Part 1809 of this chapter (FmHA In- 
struction 422.1). 

(3) The value of stock required to be 
purchased by Federal Land Bank 
(FLB) borrowers may be added to the: 
recommended market value of the real 
estate provided: 

(i) An assignment is obtained on the 
stock, or 

(ii) An agreement is obtained which 
provides that: 

(A) The value of the stock at the 
time the FLB loan is satisfied will be 
applied on the FLB loan, or 

(B) The stock refund check is made 
payable to the borrower and FmHA, or : 

(C) The stock refund check is made 
payable to the borrower and mailed to 
the County Supervisor. 
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(iii) The total of the stock value and 
the recommended market value of real 
estate is indicated in the comments 
section of the appraisal report. 

(4) In the case of nonreal estate se- 
curity the following items apply: 

(i) Form FmHA 440-21, “Appraisal 
of Chattel Property,” will be used. 

(ii) The property which will serve as 
security will be described in sufficient 
detail so it can be identified. 

(iii) Its current market value or, if 
appropriate, the current cash value 
will be determined. 


§ 1943.126 Planning and performing devel- 
opment. 


The development work will be 
planned and completed in accordance 
with Part 1804 of this chapter (FmHA 
Instruction 424.1). The provisions of 
Subpart E of Part 1901 will be met on 
all recreation loans. 


§ 1943.127 Relationships with other lend- 
ers. 


(a) An applicant will be requested to 
obtain credit from another source 
when information indicates such 
credit is available. When another 
lender will not make a loan for the 
total needs of the applicant but is will- 
ing to participate with an RL loan, 
consideration will be given to a partici- 
pation loan. FmHA employees may 
not guarantee, personally or for 
FmHA, repayment of advances made 
from other credit sources. However, 
lenders may be assured that lien prior- 
ities will be recognized. 

(b) The County Supervisor and the 
other lender representative should 
maintain a close working relationship 
in processing loans to mutual appli- 
cants or borrowers. When an RL loan 
is made at the same time as a loan 
from another lender, that lender’s lien 
will have priority over the FmHA lien 
unless otherwise agreed upon. In addi- 
tion to principal and interest, the lend- 
er’s lien priority can cover advances 
for payment of taxes, property insur- 
ance, reasonable maintenance to pro- 
tect the security, and reasonable fore- 


closure costs including attorney’s fees. 
§ 1943.128 [Reserved] 


§ 1943.129 Relationship with other FmHA 
loans, guaranteed or economic emer- 
gency loans. 


(a) Insured RL loans may be made 
simultaneously with other FmHA 
loans, or to borrowers presently in 
debt on FmHA loans only if the loan 
limits involved will not be exceeded 
and all requirements of the loans in- 
volved will be met. 

(b) If an applicant is eligible for an 
RL loan and an Economic Emergency 
(EE) loan for the same purposes and 
the RL loan will meet the needs of the 
applicant, it will be the policy to proc- 
ess the RL loan, provided loan funds 
are available. If the RL loan will not 
meet the total needs of the applicant, 
it will normally be the policy to proc- 
ess an EE loan only. 

(c) Borrowers indebted to FmHA 
and/or an FmHA guaranteed lender 
for an EE loan may be considered for 
RL loan(s): Provided, The total out- 
standing principal indebtedness to 
FmHA and/or and FmHA guaranteed 
lender for the EE and any FO, SW 
and OL loans would not exceed 
$650,000. 

(d) An insured RL loan will not be 
made to a borrower with an outstand- 
ing guaranteed FO, SW or RL loan, 
and paragraph (c) of this section is not 
intended to override this policy. 


§ 1943.130 County Committee 
tion. 


The County Committee will certify 
that an applicant is eligible on Form 
FmHA 440-2, “County Committee Cer- 
tification or Recommendation” before 
a loan is approved. In some instances 
the Committee may want to interview 
the applicant or see the farm before 
making any recommendations. 


§ 1943.131 [Reserved] 


certifica- 


§ 1943.132 Loan docket processing. 

(a) Forms. The following table is a 
guide to the forms needed and shows 
how they are distributed: 





FmHA form No. Name of form 


Total 
number of 
copies 


Signed by 
borrower Loan docket 





Equal Opportunity 
Agreement. 

Notice to Contractors 
and Applicants. 

Nondiscrimination 
Agreement. 














Debt Adjustment 
Agreement. 

Application for FmHA 
Services. 

Applicant Reference 
Letter. 

Statement Required by 
the Privacy Act. 

Privacy Act Statement 
to References. 

















Compliance Statement.. 


1-0 
1-C 
1-O 


1-C 
1-O 


1-O 
1-0 


FEDERAL REGISTER, VOL. 43, NO. 230—WEDNESDAY, NOVEMBER 29, 1978 





RULES AND REGULATIONS 





Total Signed by Copy to 
FmHA form No. Name of form number of borrower Loandocket borrower 
copies 








Appraisal Report Farm 
Tract, 


Supplemental Report— 
Irrigation, Drainage, 
Levee, and Minerais. 

Appraiser’s Worksheet— 
Farm Tracts for Study 
of Comparable 
Properties. 

"424-1 Development Plan 
*427-8 Agreement with Prior 
Lienholder. 
*431-1 Long-Time Farm and 
Home Plan. 
*431-2 Farm and Home Plan 
431-3 Family Budget 
*431-4 Business Analysis— 
Nonagricultural 
Enterprise. 
440-1 Request for Obligation 
of Funds. 
440-2 County Committee 
Certification or 
Recommendation. 
*440-9 Supplementary 
Payment Agreement. 
*440-21 Appraisal of Chattel 
Property. 
*440-34 Option to Purchase 
Real Property. 
"440-41 Disclosure Statement 
for Loans Secured by 
Real Estate. 
*440-42 Credit Sale Disclosure 
Statement. 
*440-43 Notice of Right to 
Rescind. 
*440-46 Environmental Impact 
Assessment. 
*°443-18 Recreation Loan Fund 
Analysis. 
*443-17 Agreement to Sell 
Nonessentiai Real 
Estate. 
*449-10 Applicants 
Environmental Impact 
Evaluation. 

































































‘Signed copy of option previously delivered to the seller. 

?In addition to the plan for first full crop year, the interim plan, if prepared, will be included in the 
docket. 

*When the contract method will be used, three copies of plans and specifications will be required. 

*An extra copy will be prepared in connection with a loan to acquire land when the Bureau of Indian 
Affairs must take action to have a patent issued to the purchaser. After the loan is approved, a copy of the 
form will be sent to the Area Director of the Bureau of Indian Affairs so that the patent can be requested 
from the Bureau of Land Management. 

‘Signed copy to creditor. 

*Copy te lienholder. 

7Copy to State Director. 

*Record of applicant investigation, availability of other credit, and so forth, which remain with the 
docket. 

°In right-to-rescind cases, original and sufficient copies for each person who has a right to rescind. 

Original and one copy to borrower, two copies to each other person who has a right to rescind. If the 
right to rescind is exercised, the person exercising the right will sign one copy of the form and return it to 
the county office. 

" Applicant must sign and date this form. 

#2Signed by all sources of information concerning the applicant’s character and credit. Orginial is re- 
tained by the person who supplies the information. 


O=Original; C=Copy. 
*When applicable. 
**Not used when a credit sale is processed without a loan. 
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(b) Other docket items. The running 
record and correspondence pertaining 
to the loan application and docket will 
be included. Other items may include 
supplementary information about the 
recreation enterprises, copies of mort- 
gages, contracts, and deeds. 

(c) Verification of veterans’ prefer- 
ence. If the applicant has checked the 
veteran block, the County Supervisor, 
or other County Office employee will 
review the applicant’s evidence of dis- 
charge or release to determine wheth- 
er the applicant is entitled to veteran’s 
preference. 

(d) Information on other credit. The 
docket will include, by entries in the 
running record or by letters, informa- 
tion on the need to refinance secured 
and major unsecured debts. Also, in- 
formation will be included which 
shows other credit is not available in 
the amount needed or is not available 
under repayment terms which the ap- 
plicant can meet. 


§ 1943.133 Loan approval or disapproval. 


(a) Loan approval authority. Initial 
and subsequent loans may be approved 
as authorized by Subpart A of Part 
1901 of this chapter provided: 

(1) Section 1943.117(a), containing 
loan limitations, is not violated. 

(2) No significant changes have been 
made in the development plan consid- 
ered by the appraiser when real estate 
will be taken as security. 

(b) Loan approval action. (1) The 
loan approval official is responsible for 
reviewing the docket to determine 
whether the proposed loan complies 
with established policies and all perti- 
nent regulations. When reviewing the 
docket, the loan approval official will 
determine that: 

(i) The County Committee has certi- 
fied the applicant eligible, 

(ii) The Committee certification has 
been properly completed and signed 
by at. least two members of the Com- 
mittee, 

(iii) Funds are requested for author- 
ized purposes, 

(iv) The proposed loan is sound, 

(v) The security is adequate, 

(vi) Necessary supervision is 
planned, and 

(vii) All other pertinent require- 
ments have been met or will be met. 

(2) When approving the loan, the ap- 
proval official will: 

(i) Indicate on all copies of Form 
FmHA 440-1, “Request for Obligation 
of Funds,” any conditions not required 
by FmHA regulations that must be 
met for loan closing; 

(ii) Specify any special security re- 
quirements; 
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(iii) Indicate special conditions or 
agreements needed with prior lien 
holders, when appropriate; 

(iv) Indicate that approval is subject 
to satisfactory title evidence when re- 
quired, if such evidence has not been 
obtained; 

(v) Indicate any other special re- 
quirements; and 

(vi) Sign the original and one copy 
of Form FmHA 440-1 and insert the 
title of the approval official. 

(c) Distribution of forms after loan 
approval. The applicable docket forms 
will be distributed as outlined below 
by the loan approval official after a 
loan is approved. 

(1) The following forms will be sent 
to the Finance Office: 

(i) Form FmHA 440-1 (copy). 

(ii) When funds have been obligated 
the Finance Office will send to the 
County Office an original and one 
copy of Form FmHA 440-57, “Ac- 
knowledgement of Obligated Funds/ 
Check Request.” 

Gii) Form FmHA 443-12 (original). 

(iv) Form FmHA 449-19 (original) 


for initial loans only. If an inital OL or - 


SW loan is approved at the same time, 
only one set of forms is required. 

(2) The original of Form FmHA 440- 
1 and the remainder of the loan 
docket will be sent to the County 
Office. 

(3) The following forms will be sent 
to the State Office: 

(i) Form FmHA 440-1 (copy). 

(ii) Form FmHA 443-12 (copy). 

(4) A signed copy of Form FmHA 
440-1 will be sent to the borrower on 
the date of loan approval. 

(d) Loan disapproval. The following 
action will be taken when a loan is dis- 
approved: 

(1) The reason(s) for disapproval will 
be indicated on Form FmHA 440-1 by 
the loan approval official. The 
reason(s) may be in a letter or the run- 
ning record if this form has not been 
compieted. Suggestions which could 


remedy the reason(s) for disapproval _ 


should be included. 

(2) The County Supervisor will 
notify the applicant in writing of the 
action taken and include any sugges- 
tions that could result in favorable 
action when appropriate. In addition 
to sending out the written notice the 
County Supervisor may personally dis- 
cuss the action with the applicant. In 
that instance, the items covered in the 
discussion will be documented in the 
running record. 

(3) Items furnished by the applicant 
during docket processing will be re- 
turned. 
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§ 1943.134 Requesting title service and ac- 
cepting option(s). 


When a loan is approved, and real 
estate will serve as security, the fol- 
lowing actions will be taken: 

(a) The County Supervisor will re- 
quest the applicant to obtain title 
clearance as provided in Part 1807 of 
this chapter (FmHA Instruction 
427.1), when required, if this has not 
been done. 

(b) If an option is involved, the ap- 
plicant will sign Form FmHA 440-35, 
“Acceptance of Option” and send the 
original to the seller. A copy will be 
kept in the case folder. 

(c) The applicant will arrange with 
the seller to take possession. The fol- 
lowing forms may be used if appropri- 
ate: 

(1) Form FmHA 443-5, “Short-Term 
Lease of Optioned Land.” 

(2) Form FmHA 443-6, “Short-Term 
Lease (Between Purchaser and 
Seller).” 

(3) Form FmHA 443-8, “Agreement 
(Between Seller, Purchaser, and 
Tenant).” 


§ 1943.135 Action after loan approval. 


(a) Requesting check. If real estate 
will not be taken as security or if real 
estate is taken as security and satisfac- 
tory title evidence is obtained prior to 
loan approval or when the County Su- 


“pervisor is reasonably certain that sat- 


isfactory title evidence can be ob- 
tained so the loan can be closed within 
20 working days from the date of the 
check, loan funds may be requested at 
the time of loan approval by entering 
the amount needed in the appropriate 
block of Form FmHA 440-1. If funds 
are not requested when the loan is ap- 
proved, advances in the amount 
needed will be requested by using 
Form FmHA 440-57 in accordance 
with the Forms Manual Insert (FMI). 
The original Form FmHA 440-57 will 
be retained in the County Office and a 
copy sent to the Finance Office. The 
initial loan advance will be requested 
when loan approval conditions can be 
met, satisfactory title to real estate se- 
curity can be provided, and a date has 
been set for loan closing. 

(1) When all loan funds can be dis- 
bursed at, or within 30 days after, loan 
closing or if the amount of funds that 
cannot be disbursed does not exceed 
$5,000, the total amount of the loan 
will be requested in a single advance. 

(2) When loan funds cannot be dis- 
bursed as outlined in paragraph (a)(1) 
of this section, the amount needed to 
meet the immediate needs of the bor- 
rower will be requested by submitting 
a copy of Form FmHA 440-57 to the 
Finance Office. The amount of each 
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advance should meet the needs of the 
borrower as much as possible, so that 
the amount in the supervised bank ac- 
count will be kept at a minimum. The 
Finance Office will continue to supply 
Form FmHA 440-57 until the entire 
loan has been disbursed. The County 
Supervisor should tell the borrower to 
notify the County Office of amounts 
needed on a timely basis to avoid 
delays in receiving loan checks. 

(b) Handling loan checks. (1) When 
the loan check or the borrower’s per- 
sonal funds are to be deposited in the 
designated loan closing agent’s escrow 
account, this will be done no later 
than the date of loan closing. If loan 
funds or the borrower’s personal funds 
are to be deposited in a supervised 
bank account, this will be done in ac- 
cordance with Part 1803 of this chap- 
ter (FmHA Instruction 402.1) as soon 
as possible, but in no case later than 
the first banking day following the 
date of loan closing. 

(2) If a loan check is received and 
the loan cannot be closed within 20 
working days from the date of the 
check, the County Supervisor will take 
appropriate action in accordance with 
FmHA Instruction 102.1, a copy of 
which may be obtained from any 
FmHA ofice. 

(3) When a check is returned and 
the loan will be closed at a subsequent 
date, ancther check will be requested 
in accordance with FmHA Instruction 
102.1, a copy of which may be ob- 
tained as stated in paragraph (b)(2) of 
this section. - 

(c) Cancellation of loan. Loans may 
be cancelled before loan closing as fol- 
lows: 

(1) The County Superviser will 
notify the State and Finance Offices 
of loan cancellation by using Form 
FmHA 440-10. The County Office will 
send a copy of Form FmHA 440-10 to 
the designated attorney, escrow agent, 
Regional Attorney, or the title insur- 
ance company representative provid- 
ing loan closing instructions to indi- 
cate that the loan has been cancelled. 
If a check received in the County 
Office is to be cancelled, the check will 
be returned to the Disbursing Center, 
U.S. Treasury Department, Post 
Office Box 3329, Kansas City, Kansas 
66103, with a copy of Form FmHA 
440-10. 

(2) Interested parties will be notified 
of the cancellation as provided in Part 
1807 of this Chapter (FmHA Instruc- 
tion 427.1). 

(d) Cancellation of advances. When 
an advance is to be cancelled, the 
County Supervisor must take the fol- 
lowing actions: 

(1) Complete and distribute Form 
FmHA 440-10 in accordance with the 
FMI. 

(2) When necessary, prepare and ex- 
ecute a substitute promissory note re- 
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flecting the revised total of the loan 
and the revised repayment schedule. 
When it is not possible to obtain a sub- 
stitute promissory note, the County 
Supervisor will show on Form FmHA 
440-10 the revised amount of the loan 
and the revised repayment schedule. 

(e) Increase or decrease in amount of 
loan. If it becormes necessary to in- 
crease or decrease the amount of the 
loan prior to loan closing, the County 
Supervisor will request that all distrib- 
uted docket forms be returned to the 
County Office and reprocessed unless 
the change is minor and replacement 
forms can readily be completed and 
submitted. In the latter case, a memo- 
randum explaining the change will be 
attached to the revised forms and sent 
to the Finance Office. 


§ 1943.136-1943.137 [Reserved] 


§ 1943.138 Loan closing actions. 


When a loan closing date has been 
agreed upon, the County Supervisor 
will notify the borrower and the seller, 
if any, of the loan closing date. The 
following appropriate actions will be 
taken in connection with and after 
loan closing. 

(a) Real estate mortgage loans. 
When a loan is to be secured by a real 
estate mortgage, it will be closed in ac- 
cordance with the applicable provi- 
sions of Part 1807 of this chapter 
(FmHA Instruction 427.1) except as 
modified for loans of $10,000 or less in 
§ 1943.119(b)(4). 

(b) Loans involving chattel or other 
nonreal estate security. All chattel se- 
curity instruments will be signed and 
filed as prescribed in Subpart B of 
Part 1941 of this chapter and for oper- 
ating loans. The following forms will 
be used for chattel security: 

(1) Form FmHA 440-15, “Security 
Agreement (Insured loans to Individ- 
uals).” 

(2) Form FmHA 440-25, “Financing 
Statement,” or when authorized, Form 
FmHA 440A25, “Financing State- 
ments”. 

(3) State forms may be used if na- 
tional forms are not legally acceptable. 
Such forms will require OGC and Na- 
tional Office clearance. 

(c) Applicant’s financial condition. 
The County Supervisor will review 
with the applicant the financial state- 
ment which was prepared at the time 
the docket was developed. If there 
have been significant changes in the 
applicant’s financial condition, the fi- 
nancial statement will be revised and 
initialed by the applicant and the 
County Supervisor. When an appli- 
cant’s financial condition has changed 
to the extent that it appears that the 
loan would be unsound or improper, 
the loan will not be closed. If a revised 
loan docket is needed to meet loan re- 
quirements or determine loan sound- 


ness, it will be developed and submit- 
ted to the appropriate loan approval 
official. 

(d) Loan approval conditions. The 
County Supervisor will inform the ap- 
plicant of any loan approval condi- 
tions that need to be met. These con- - 
ditions will usually be included in the 
notice informing the applicant of the 
loan closing date. The loan will not be 
closed if the applicant is unable to 
meet loan approval conditions. 

(e) Change in the use of funds 
planned for refinancing. (1) County 
Supervisors are authorized to: 

(i) Transfer funds planned to be 
used for refinancing specific debts to 
other debts when there is a need to do 
so; and 

(ii) Transfer funds planned to be 
used for other purposes to pay small 
deficiencies in estimates for refinanc- 
ing debts, providing there are suffi- 
cient remaining funds to complete any 
land purchase and planned develop- 
ment. 

(2) A revised docket will be devel- 
oped when: 

(i) The total amount of debts to be 
refinanced has increased in such an 
amount that planned loan purposes 
cannot be carried out: and 

(ii) The applicant is unable to make 
up any deficiencies from other re- 
sources. 

(f) Assignment of income from real 
estate to be mortgaged. Unless other- 
wise authorized by the State Director 
in an individual case, income to be re- 
ceived by the borrower from royalties, 
leases, or other existing agreements 
under which the value of the real 
estate security will be reduced will be 
assigned and disposed of in accordance 
with Subpart A of Part 1872 of this 
chapter (FmHA Instruction 465.1), in- 
cluding provisions for written consent 
of any prior lienholder. Authority may 
be given by the State Director to re- 
frain from taking an assignment in 
cases where the security is otherwise 
adequate, payment of the loan is rea- 
sonably assured from other sources, 
and the income has already been com- 
mitted for other purposes or must be 
relied on by the applicant for essential 
living or operating expenses. When 
the County Supervisor deems it advis- 
able, assignments also may be taken 
on all or a portion of income to be de- 
rived from nondepleting sources such 
as income from bonus payments or 
annual delay rentals. Such income will 
be assigned and disposed of in accord- 
ance with Subpart A of Part 1872 of 
this chapter (FmHA Instruction 
465.1). 

(1) For assignment of income, Form 
FmHA 443-16, “Assignment of Income 
from Real Estate Security,” will be 
used, except if it is legally inadequate 
in a State it may be adapted to that 
State with the approval of the OGC or 
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an authorized State form may be used 
instead. 

(2) The County Supervisor, upon the 
advice of the designated attorney, 
escrow agent, title insurance company, 
or the OGC, as appropriate, may re- 
quire acknowledgement and recorda- 


tion of the assignment. Any cost inci-: 


dent thereto will be paid by the bor- 
rower. 

(3) At the time Form FmHA 443-16 
is executed, appropriate notations will 
be made on Form 405-1, ‘““Management 
System Card—Individual,” to insure 
that the proceeds, or the specified por- 
tion of the proceeds assigned to FmHA 
from the transactions are remitted at 
the proper time. 

(g) Preparation of the note. Form 
FmHA 1940-17, ‘Promissory Note”’ 
will be used and completed ‘in accord- 
ance with-the FMI. 


(1) Separate notes will be prepared: 


for any other FmHA loan made simul- 
taneously with the RL loan. The notes 
will be competed as provided in the ap- 
propriate loan regulation and FMI. 

(2) All FmHA notes to be secured by 
real estate can be described in the 
same mortgage. 

(3) When a loan is closed in Decem- 
ber with an installment due on the fol- 
lowing January 1, that installment 
‘ should be collected at loan closing. 

(4) The promissory note will be 
signed as follows: 

(i) When a loan is made to an indi- 
vidual, the note will be executed in ac- 
cordance with Part 1807 of this chap- 
ter (FmHA Instruction 427.1). 

(ii) When a loan is made to a cooper- 
ative or a corporation, the note will be 
executed by: 

(A) The official(s) authorized to 
obtain the loan; and 


(B) The individual(s) holding a ma- 
jority interest in the cooperative or 
corporation, as individuals. 


(iii) When a loan is made to a part- 
nership, the note will be executed by 
all partners in the partnership. 

(iii) When a loan is made to a part- 
nership, the note will be executed by 
all partners in the partnership. 


(h) Supplementary payment agree- 
ment. Form FmHA 440-9, ‘“Supple- 
mentary Payment Agreement,” should 
be used for each applicant who regu- 
larly (such as weekly, monthly, or 
quarterly) receives substantial income 
from an off-farm source, a nonfarm 
enterprise, or from farming. 

(i) Obtaining insurance. The appli- 
cant will be informed of the insurance 
requirements set forth in § 1943.124. 


RULES AND REGULATIONS 


(j) Effective time of loan closing. An 
RL loan is considered closed when the 
mortgage is filed for record. 

(k) Distribution of documents after 
loan closing. The County Supervisor 
should review the forms and closing 
actions. Corrective action should be 
taken when necessary. 

(1) Real estate mortgages: 

(i) When the original recorded in- 
strument is returned to County Office: 

(A) File the original in County 
Office file, and 

(B) Give a copy to borrower. 

(ii) When the original is retained by 
recorder: 

(A) File a conformed copy in county 
office file, and 

(B) Give a conformed copy to bor- 
rower. 

(iii) the County Supervisor will pro- 
vide copies that may be needed in 
some cases for interested third parties. 

(2) Deeds: 

(i) Give the original to borrower, and 

(ii) Retain one copy to file. 

(3) Title insurance policies: 

(i) File the Mortgagee title policy in 
the county office file, and 

(ii) Give the owner’s title policy, if 
one is obtained, to the borrower. 

(4) Water stock certificates or simi- 
lar collateral will be retained in the 
county office file. 

(5) Abstracts of title: 

(i) Return to the borrower, except 
that when they were obtained from a 
third party with the understanding 
that they would be returned, the ab- 
stracts will be sent to the third party. 
A memorandum receipt will be ob- 
tained when abstracts are delivered to 
the third party. 

(ii) Form FmHA 140-4 ‘‘Transmittal 
of Documents” will be used and a re- 
ceipted copy kept in the County 
Office. The FMI should be follow for 
preparing this form. 


§ 1943.139-1943.141 


1943.142 Servicing. 


Recreation loans will be serviced in 
accordance with Subpart A of Part 
1872 (FmHA Instruction 465.1). Chat- 
tel security for RL loans will be ser- 
viced in accordance with Subpart A of 
Part 1930 of this chapter. 


[Reserved] 


§ 1943.143 Subsequent recreation loans. 


A subsequent recreation loan is a 
loan made to a borrower who is cur- 
rently in debt for a recreation loan. 

(a) A subsequent loan may be made 
for the same purposes and under the 
same conditions as an initial loan. 
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(b) The subsequent loan will be proc- 
essed in the same manner as an initial 
loan except that a new appraisal of 
real estate will be required only when 
real estate is taken as security and one 
or more of the following exists: 

(1) Subsequent loan funds will be 
used to purchase land or the mortgage 
will include additional land that is not 
presently covered by the FmHA real 
estate mortgage. : 

(2) The County Supervisor or loan 
approval official requests a new ap- 
praisal report. 

(3) The latest appraisal report on 
the farm is over two years old. 

(4) The physical characteristics of 
the farm have changed significantly. 

(5) The subsequent loan will be over 
$10,000. 

(6) There have been significant 
changes in the market value of real 
estate in the area within the last two 
years. 

(c) When a new appraisal is not 
made, an employee. authorized to 
make farm appraisals will provide an 
estimate of the value of the security. 
This value will be inserted, dated, and 
initialed in the comments section of 
the latest appraisal report. 

(d) A new real estate mortgage will 
not be necessary provided: 

(1) All the land which will serve as 
security for the loan is described on 
the present real estate mortgage; or 

(2) The real estate mortgage has a 
future advance clause and a State sup- 
plement provides authority for using 
such a clause; or 

(3) the required lien priority is ob- 
tained with the existing mortgage and 
future advance clause. 


§ 1943.144 Subordinations. 


Subordinations in favor of other 
lenders will be processed in accordance 
with Subpart A of Part 1872 of this 
chapter (FmHA Instruction 465.1). 


§ 1943.145-1943.149 [Reserved] 


§ 1943.150 State supplements. 


State supplements will be issued as 
necessary to implement this subpart. 


(7 U.S.C 1989; 5 U.S.C. 301; delegation of au- 
thority by the Sec. of Agri., 7 CFR 2.23; del- 
egation of authority by the Asst. Sec. for 
Rural Development 7 CFR 2.70.) 


Dated: November 7, 1978. 


JAMES E. THORNTON, 
Associate Administrator, 
Farmers Home Administration. 


{FR Doc. 78-33099 Filed 11-28-78; 8:45 am] 
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